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CHAPTER  VIII 


Title  and  Public  Regulation  of  Land: 

The  Vendor's  Obligation 


In  this  Chapter,  we  examine  what  obligations  the  vendor  must 
fulfil  in  respect  of  the  "title"  to  the  land  agreed  to  be  sold. 

Although  the  "title  obligation"  can  be  a  matter  of  custom  or  contract 
a  very  few  variations  are  used  in  the  vast  majority  of  transactions 
and  it  is  important  to  see  what  has  been  the  judicial  reaction  to 
these  standard  forms.  The  breach  of  title  obligations  is  frequently 
asserted  as  a  means  to  escape  from  a  deal  when  a  party  has  second  thoughts. 
The  materials  consider  limitations  that  have  been  placed  on  the 
ability  of  a  vendor  or  purchaser  to  rely  on  a  title  defect  to  back 
out  of  what  now  seems  an  undesirable  transaction.  On  the  other  hand, 
a  deficiency  of  title  might  seriously  prejudice  the  ability  of  a 
new  purchaser  to  mortgage  or  resell  the  property  in  future.  Most 
of  the  standard  form  title  obligation  clauses  contain  strict  time 
limits,  within  which  objections  to  the  vendor's  ability  to  convey 
the  appropriate  title  to  the  purchaser  must  be  asserted.  The  courts' 
reactions  to  such  time  limitation  clauses  are  considered  in  the  last 
part  of  the  Chapter. 


GENERAL  REFERENCES  FOR  CHAPTER  VIII 

1.  Dunham,  Vendor's  Obligations  as  to  Fitness  of  Land  for  a 
Particular  Purpose,  37  Minnesota  L.  Rev.  108  (1953). 

2.  Laskin,  Defects  of  Title  and  Quality:  Caveat  Emptor  and  the 
Vendor's  Duty  of  Disclosure,  (1960) ,  Law  Society  of  Upper 
Canada  Special  Lectures,  389. 

3.  Spence,  Re  Malott  and  Mosher:  Interpretation  and  Application 
of  the  Proviso  for  Good  Title  in  Real  Estate  Agreements  of 
Purchase  and  Sale,  23  U.  of  T.  Fac.  of  L.  Rev.  143  (1965). 

4.  American  Law  of  Property,  Vol.  Ill,  s.  11.49;  Defects 
Rendering  Title  Unmarketable  at  p.  130. 

Lamont,  Lectures  on  Real  Estate  Conveyancing,  1976 
Chapters  4,  9,  10,  18  and  20. 


5. 
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Contract ,  [1901]  2  Ch.  666;  Carlxsh  v.  Salt ,  [1906]  1  Ch.  335.. 

In  my  opinion  the  appellants  were  right  in  declining  to  accept 
the  title  that  was  offered  them  and  in  treating  the  contract  as 
at  an  end,  when  the  respondents  refused  to  answer  the  requi¬ 
sitions  on  title  relating  to  the  frame  building  on  the  lot. 


QUESTION:  What  if  the  purchaser  had  known  of  the  breach?  Might  the 
result  have  been  different  if  the  defect  was  easily  remediable? 


NOTE:  One  type  of  defect  deserves  special  mention  here.  The  defect' 
is  the  "writ  of  execution",  sometimes  called  a  "writ  of  f i .  fa.",  a 
f i .  fa."  or  simply  an  "execution".  "Searches  of  executions"  are 
usually  conducted  in  conjunction  with  the  search  of  title,  and  problems 
are  frequently  encountered. 


After  a  person  successfully  sues  another  and  is  awarded  judgment 
the  successful  party. is  automatically  entitled  to  the  issue  of  a  writ’ 
of  execution,  to  assist  him  in  collecting  his  judgment  from  the  loser. 

he  writ  is  delivered  to  the  Sheriff,  and  it  allows  the  Sheriff  to 
seize  assets  belonging  to  the  judgment  debtor,  sell  the  assets  by 
auction  sale,  and  pay  creditors  with  the  proceeds. 


For  our  purposes,  the  importance  of  "executions"  lies  in  the  fact 
that  once  the  writ  of  execution  is  filed  with  the  Sheriff  (or  in  the 
case  of  land  subject  to  The  Land  Titles  Act,  is  filed  with  the 
Sheriff  and  in  the  Land  Titles  Office),  the  writ  "binds  the  land"  of 
t  e  judgment  debtor.  That  is,  anyone  who  purchases  the  land,  purchases 
it  subject  to  the  right  of  the  Sheriff  to  seize  and  sell  such  interest 

as  the  debtor  had  in  the  lands  at  the  time  the  writ  first  bound  the 
lands . 


Accordingly,  whenever  an  interest  in  land  is  being  acquired,  a 
search  of  executions  is  conducted  to  assure  that  none  bind  the  interest 
ot  the  seller,  or  bound  the  interest  of  any  relevant  predecessor.  The 
search  is  conducted  in  the  Sheriff's  office  for  Registry  Act  lands 
(although  some  Registry  offices  have  telex-like  facilities  for  searching 
She^lff  s  fUes  from  the  Registry  Office),  and  in  the  Land  Titles 
Office  for  land  titles  properties.  If  an  execution  affecting  a 
relevant  interest  is  revealed,  a  requisition  for  its  removal  must  be 


An  execution  may  be  a  defect  of  title,  an  encumbrance  or  a  matter 
of  conveyancing.  (See  infra,  page  ^jb^)  . 
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NOTE:  The  problem  raised  by  cases  such  as  Re  Malott  and  Mosher  can  be 

solved  by  careful  drafting.  The  new  Toronto  Real  Estate  Board  standard 
form  agreement  attempts  to  deal  expressly  with  such  matters  as  easements 
to  public  utilities,  permitted  uses,  and  work  orders,  on  which  the  old 
standard  form  agreement  was  silent  (compare  the  forms  at  p .  7  with  that 
at  page  9,  above).  As  well,  by  a  process  of  construction  of  the 
agreement,  the  Courts  are  usually  able  to  avoid  the  injustice  of 
allowing  a  purchaser  out  of  a  deal  because  of  defects  that  do  not  really 
matter  to  him. 

However,  there  is  not  absolute  agreement  between  lawyers  about 
what  constitutes  a  "good"  or  a  "bad"  title.  For  instance,  a  deed 
thirty  years  ago  may  have  described  the  property  improperly,  so  that 
a  few  fee  of  it  are  omitted.  If  a  possessory  title  cannot  be  shown, 
there  may  be  a  title  defect  -  but  realistically,  the  defect  is  solely 
of  the  lawyer's  making,  and  no  one  is  likely  to  assert  an  adverse 
claim  to  the  land.  We  have  seen  Courts  grapple  with  this  type  of 
problem  in  Pyrke  v.  Waddingham  and  Mullings  v.  Trinder,  above.  Re 
Hughes  and  Macauley  can  be  treated  as  the  same  sort  of  case  -  asking 
what  "counts"  as  a  title  defect.  We  will  come  back  to  this  problem 
when  we  look  at  marketable  title  legislation  in  force  in  Ontario 
(Part  III  of  the  Registry  Act,  formerly  The  Investigation  of  Titles  Act.) 

It  is  worth  noting  here  that  the  difficulties  illustrated 
above  led  to  the  promulgation  of  a  set  of  Model  Title  Standards,  in 
the  United  States.  The  Standards  were  designed  to  promote  consensus 
about  what  is  or  is  not  an  acceptable  title.  The  matter  is  important 
to  vendors  and  purchasers  and  their  lawyers:  however,  in  practice,  it 
is  the  consent  of  mortgagees  to  the  definition  of  what  is  a  good  title 
that  is  crucial.  You  should  keep  this  "practical  leeway"  in  the 
acceptance  of  titles  in  mind  throughout  the  remainder  of  this  Chapter. 


See  generally:  Simes  and  Taylor,  Model  Title  Standards,  1960. 
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(b)  PUBLIC  REGULATION 

NOTE: 


So  far,  the  materials  in  this  chapter  have  posed  problems  of 
"title".  The  chapter  now  turns  to  problems  posed  by  statutory  and 
administrative  claims  and  regulation  of  land,  and  the  concept  of 
title  is  largely,  although  not  entirely,  absent.  An  awesome  jumble 
of  statutes,  regulations  and  by-laws  affect  land.  Generalizations 
about  the  limits  and  contents  of  the  jumble  are  difficult  if  not 
impossible  to  make,  but  one  useful  and  relatively  safe  proposition 
is  that  for  the  purposes  of  the  study  of  the  vendor's  obligation 
three  major  groups  can  be  isolated:  (1)  claims  for  money  -  liens  - 
made  by  Federal,  Provincial  and  Municipal  governments;  (2)  regulation 
of  the  use  of  land  and  the  location  of  buildings;  and  (3)  regulation 
of  construction,  condition,  and  maintenance  of  buildings. 

The  major  question  is  whether  the  vendor's  obligation  includes 
any  obligations  respecting  these  claims  and  regulations.  This  question 
cannot  be  answered  simply.  Claims  for  money  can  be  divided  into  two 
groups:  claims  against  specific  parcels  of  land,  (for  example, 
municipal  taxes)  and  claims  against  any  land  owned  by  a  debtor,  (for 
example,  corporation  taxes).  This  distribution  will  be  vital  in 
Chapter  XVIII  which  considers  the  arrangements  for  determining  whether 
or  not  any  of  these  claims  exist,  but  it  is  not  significant  in  this 
Chapter,  in  which  the  existence  and  present  structure  of  these 
arrangements  is  assumed.  Including  both  kinds,  about  30  statutes 
authorize  these  claims.  The  effect  on  the  vendor's  obligation  is 
usually  reasonably  simple:  the  purchaser  is  entitled  to  the  land  free 
from  any  of  these  claims;  for  example,  if  arrears  of  municipal  taxes 
exist,  the  vendor  must  pay  them.  Whether  the  claims  are  or  should  be 
labelled  "title"  or  not  generally  does  not  affect  this  result.  However, 
general  propositions  can  present  problems  and  are  rarely  unqualified. 


(i)  Government  Financial  Claims  on  Land 

NOTE:  A  list  of  several  of  the  relevant  statutes  is  provided  in 
Appendix  D  to  a  lecture  by  R.  E.  Priddle,  New  Requirements  and  Pro¬ 
cedures,  in  Land  Titles  and  Registry  Offices,  in  Law  Society  of  Upper 
Canada  Special  Lectures,  1970,  p.  353,  at  380-381. 

APPENDIX  D 

Ontario  Statutes  creating  Liens  and  similar  Rights 
enforceable  without  Registration 

The  Absconding  Debtors  Act,  R.S.O.  1960,  c.  1,  s.  7  (attachment) 

The  Assessment  Act,  1968-69,  1968-69,  c.  6,  ss.  26(3);  28(4);  33(14);  8(15) 

The  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1960,  c.  66,  s.  38(1) 

The  Department  of  Municipal  Affairs  Act,  R.S.O.  1960,  c.  98,  s.  49(3)  (re 
redemption  by  other  than  owner) 
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consulted  at  the  wife’s  suggestion,  that  she  was  not  com¬ 
pellable  to  bar  her  dower,  the  appellant  made  no  effort  to 
persuade  her  to  do  so.  The  learned  Chief  Justice  has  found 
that  the  appellant’s  wife  was  acting  on  independent  advice 
in  refusing  to  bar  her  dower  and  that  she  was  the  sort  of 
woman  who  would  make  up  her  own  mind  ,  but  neither 
expressly,  nor,  I  think,  by  necessary  implication  has  he 
found  that  a  reasonable  attempt  at  persuasion  made  by  the 
appellant  would  have  been  unsuccessful.  On  all  the  evi¬ 
dence,  I  find  myself  unable  to  say  that  the  Court  of  Appeal 
were  wrong  in  reaching  the  conclusion  that  it  had  not  been 
shown  that  the  appellant  was  genuinely  unable  to  obtain 
the  bar  of  dower. 

For  these  reasons  I  concur  in  the  disposition  of  the 
appeal  proposed  by  my  brother  Judson. 

[Appeal  dismissed.] 


QUESTIONS: 

1.  Assume  Mason  had  asked  his  wife  to  bar  her  dower,  and  she  had 
refused.  What  do  you  think  of  this  argument  by  Freedman: 

"You  still  cannot  take  refuge  behind  the  rescission  clause. 
You  knew  you  were  married;  you  knew  about  dower;  and  you  knew 
you  had  no  right  to  force  your  wife  to  bar.  Therefore,  you 
entered  into  the  agreement  recklessly  or  with  knowledge  of 
your  inability  to  carry  it  out."? 

NOTE:  It  seems  that  this  exact  fact  situation  arose  in 

Modnar  Investments  Ltd,  v.  Meddoui ,  decided  by 
Osier,  J.  on  October  22,  1975.  Damages  were 
awarded  against  the  defendant  husband,  but  the 
judgment  is  not  yet  reported,  and  the  brief 
notation  of  the  case  in  Canadian  Current  Law 
[1975]  CCL  3589  does  not  clarify  the  basis  of 
the  defendant's  liability. 


2.  What  would  have  been  the  result  if  Mason  had  asked  his  wife  to 
bar  her  dower,  and  she  had  offered  to  do  so  for  $3,000,  the 
present  market  value  of  her  potential  claim?  What  if  she  had 
offered  to  bar  for  $1,000? 


3. 


How  could  you  avoid  the  problem  that  arose  in  Mason  v.  Freedman 
if  you  were  acting  for  the  purchaser? 
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NOTE: 


In  Mitz  v.  Wiseman,  [1972]  1  O.R.  189  (H.C.)  S  conveyed  land  to  V. 
The  deed  contained  restrictions  providing  that  if  V  proposed  to  resell 
the  land,  S's  consent  to  such  sale  would  be  necessary.  V  contracted 
to  sell  to  P.  P  insisted  that  S  sign  the  deed,  but  V  was  unable  to 
obtain  S's  signature.  V  sold  the  land  to  another  purchaser.  The 
contract  of  purchase  and  sale  between  P  and  V  contained  no  express 
rescission  clause,  s.  4(c)  of  The  Vendors  and  Purchasers  Act,  R.S.O. 
1970,  c.  478  therefore  applied. 

P's  action  for  specific  performance  was  dismissed.  V  was  at  all 
times  willing  to  remove  the  objection  in  so  far  as  it  lay  within  his 
powers  to  do  so  but  had  been  unable  to  obtain  S's  signature.  V  was 
not  required  to  engage  in  a  law  suit  or  to  commence  mandamus  proceedings 
in  order  to  attempt  to  force  S  to  sign  the  conveyance.  The  Court 
treated  the  contract  as  a  conditional  one,  the  condition  being  the 
approval  of  S  to  the  transaction.  [S  had  refused  to  consent,  believing 
that  V  owed  it  arrears  of  levies.  V  was  entitled  to  demand  S's  consent 
gratis  (and  was  entitled  to  rescind  when  S  demanded  payment  of  arrears) 
because  V's  lawyer  had  told  V  that  he  was  entitled  to  the  consent  free. 
The  fact  that  the  advice  may  have  been  wrong  and  S  entitled  to  be  paid 
was  irrelevant.] 


NOTE: 


In  Paulter  Holdings  Ltd,  v.  Karrys  Investments  Ltd. ,  [1961]  O.R. 

579  (H.C.)  a  contract  of  purchase  and  sale  contained  the  standard 
search  of  title  and  rescission  clauses.  At  the  time  the  agreement  was 
signed,  both  parties  were  aware  that  an  agreement  giving  one  W  a  right 
to  purchase  the  subject  property  had  been  signed  and  registered.  They 
also  knew  that  if  the  agreement  were  valid  it  would  rank  ahead  of  the 
vendor's  interest.  The  Master  of  Titles  had  declared  the  agreement  not 
to  create  an  interest  in  the  land  however.  After  the  contract  was  made, 
the  Master's  decision  was  reversed,  but  the  vendor  launched  an  ultimately 
successful  appeal.  However,  while  the  appeal  was  pending,  the  date  of 
closing  approached  and  the  purchaser  insisted  that  the  agreement  be 
expunged.  The  vendor  refused  and  purported  to  rescind  the  contract. 

The  purchaser  sued  for  specific  performance.  The  Court  held  that 
there  was  no  default  on  the  vendor's  part  and  that  he  was  entitled  to 
rescind,  return  the  deposit  and  be  subject  to  no  further  liability. 

The  purchaser's  unwillingness  to  waive  the  objection  to  title  allowed 
the  vendor  to  invoke  the  rescission  clause,  and  there  was  no  bad  faith 
or  capriciousness  such  as  to  prevent  the  vendor  from  resorting  to  it. 
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QUESTIONS: 

John  owned  land  subject  to  restrictive  covenants,  notice  of 
which  had  been  registered.  He  agreed  to  sell  to  Ray.  The 
agreement  included  terms  similar  to  the  one  in  these  materials,  but 
it  did  not  oblige  Ray  to  take  the  property  subject  to  the  covenants. 
Consider  the  following  possibilities: 

1.  Ray  did  not  know  about  the  covenants,  and  John  forgot  to  tell 
him. 

2.  Ray  did  not  know  about  the  covenants;  John  thought  that  he 
did,  and  that  he  was  willing  to  accept  the  property  subject  to 
them. 

3.  Ray  knew  about  the  covenants. 

4.  The  covenants  were  part  of  a  building  scheme.  John  did  not 
mention  them  because  he  thought  the  restrictions  of  the 
scheme  were  quite  desirable,  and  a  benefit  to  the  property. 

5.  Would  it  matter,  in  any  of  these  cases,  how  difficult  it 
would  be  to  remove  the  covenants? 


NOTES  AND  QUESTIONS: 

In  Crabbe  v.  Little  (1907),  14  O.L.R.  631  (H.C.)  an  agreement 
contained  the  following  provision:  "If  any  objection  or  requisition 
is  made  by  me  [the  purchaser]  which  you  [the  vendor]  are  unable  or 
unwilling  to  comply  with,  you  shall  be  at  liberty  by  notice  in  writing 
to  rescind  this  agreement  without  interest."  The  purchaser  made  a 
considerable  number  of  objections  concerning  title.  Letters  were 
exchanged  in  which  the  vendor  attempted  to  answer  the  objections. 

Then,  when  he  realized  the  cost  of  compliance,  he  elected  to  rescind. 
The  purchaser  sued  for  specific  performance  with  an  abatement,  and 
succeeded.  MABEE,  J.  relying  on  a  series  of  English  cases,  held  that 
once  the  vendor  had  undertaken  to  satisfy  the  objections  he  had  lost 
his  power  to  cancel  the  agreement.  He  stated,  (at  636):  "The  vendor 
said  at  the  trial  that  when  he  first  read  the  requisitions  he  had  a 
good  mind  to  cancel  the  contract.  That  was  the  time  for  him  to  act. 
..."  Does  this  result  make  sense? 
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QUESTIONS: 

1.  Do  you  approve  of  this  result?  Was  it  a  necessary  conclusion? 

2.  The  forms  at  pp .  7  and  9  contain  the  phrase  "notwithstanding  any 

intermediate  acts  or  negotiations  in  respect  of  such  objection". 

Assume  this  form  is  used,  and  consider  the  following  possibilities 

(a)  Keith,  a  resident  of  Ottawa,  was  told  by  his  employers 
last  spring  that  he  had  been  shifted  to  their  Toronto 
office,  and  that  he  was  to  move  there  at  his  convenience 
during  the  next  few  months.  Early  in  the  summer  he  agreed 
to  purchase  a  home  from  Brian;  closing  was  set  for 
September  1,  a  convenient  time  for  Keith  to  move,  especially 
with  respect  to  his  children,  who  would  be  able  to  start 

at  a  new  school  at  the  beginning  of  the  year.  Keith's 
lawyers  made  some  objections  to  title.  Brian  assured  them 
these  objections  would  be  satisfied.  Keith  relied  on  this 
assurance,  and  assumed  he  would  be  moving  in  due  course. 

Just  before  closing,  Brian  announced  that  he  was  unable  to 
satisfy  the  objections.  Can  Brian  rely  on  the  rescission 
c lause? 

(b)  Diane  agreed  to  sell  land  to  Sandy.  Objections  were  made, 
and  Diane  assuming  they  were  not  valid,  sued  for  specific 
performance.  Sandy  counterclaimed  for  specific  performance 
with  an  abatement.  At  trial  the  objections  were  held  to  be 
valid.  Can  Diane  rely  on  the  rescission  clause? 


NOTE: 


A  recent  illustration  of  a  refusal  by  a  Court  to  permit  a  party  to 
fight  a  case  on  one  basis,  and  then  attempt  to  argue  on  an  opposite 
tack  when  the  Court  rejects  the  first  argument,  is  provided  by  Smith  v. 
Tellier  et  al.  (1974),  4  O.R.  (2d)  154  (C.A.).  The  vendor  had  applied 
to  the  Court  to  have  restrictions  removed  from  his  title.  An  order  was 
obtained  discharging  the  restrictions,  but  the  purchasers  refused  to 
close  since  the  period  for  appealing  from  the  order  had  not  yet 
expired.  The  Court  of  Appeal  upheld  the  purchasers'  right  to  refuse. 
The  restrictions  were  a  title  defect  until  the  discharge  order  became 
final.  [Some  Courts  have  forced  such  titles  on  purchasers  where  there 
was  no  realistic  possibility  of  an  appeal  being  taken.]  In  Smith  v. 
Tell ier  the  vendors  had  applied  to  have  the  restrictions  removed  under 
s.  62  of  The  Conveyancing  and  Law  of  Property  Act,  As  the  application 
was  premised  on  the  basis  that  the  restrictions  "were  annexed  to  land", 
the  vendor  was  therefore  not  permitted  to  argue  that  the  restrictions 
were  personal  and  did  not  run  with  the  land  as  he  had  attempted  to  do 
after  the  Court  found  that  the  discharge  order  was  not  final. 
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3.  George  agreed  to  sell  100  acres  of  land  to  Paul.  He  owns  only 
80  acres.  Can  George  rely  on  the  rescission  clause?  Does  the 
clause  include  matters  of  conveyance?  See  Bowes  v.  Vaux  (1918), 
43  O.L.R.  521  (H.C.);  In  Re  Contract  between  Fawcett  and  Holmes 
(1889),  42  Ch.  D.  150.  Compare  the  English  provisions  reproduced 
earlier. 


[This  question  will  become  more  relevant  after  you  have  read 
the  material  at  pp.  to  .] 


(d)  SUNDAY  OBSERVANCE  LEGISLATION 

NOTE: 


Sunday  observance  legislation  has  recently  given  rise  to  serious 
problems  in  real  estate  transactions.  Buyers  are  off  work  on  Sundays, 
and  real  estate  agents  have  their  busiest  days.  It  is  difficult  to 
know  where  to  deal  with  this  topic,  but  since  breach  of  the  relevant 
legislation  is  often  used  to  escape  from  deals,  it  is  considered  here. 


The  Lord's  Day  Act,  R.S.C.  1970,  c.  L-13. 


PROHIBITIONS 

4.  It  is  not  lawful  for  any  person  on  the 
lord’s  Day,  except  as  provided  herein,  or  in 
any  provincial  Act  or  law  in  force  on  or  after 
the  1st  day  of  March  1907,  to  sell  or  offer  for 
sale  or  purchase  any  Roods,  chattels,  or  other 
personal  property,  or  any  real  estate,  or  to 
carry  on  or  transact  any  business  of  his 
ordinary  calling,  or  in  connection  with  such 
calling,  or  for  gain  to  do,  or  employ  any  other 
person  to  do,  on  that  day,  any  work,  business, 
or  lalxmr.  R.S.,  c.  171,  s.  4. 

OFFENCES  AND  PENALTIES 

12.  Any  person  who  violates  any  of  the 
provisions  of  this  Act  is  for  each  offence 
liable,  on  summary  conviction,  to  a  fine  of 
not  less  than  one  dollar  and  not  exceeding 
forty  dollars,  together  with  the  cost  of 
prosecution.  R.S.,  c.  171,8.  12. 


13.  Every  employer  who  authorizes  or 
directs  anything  to  be  done  in  violation  of 
*his  Act ,  is  for  each  offence  liable,  on  summary 
conviction,  to  a  fine  not  exceeding  one 
hundred  dollars  and  not  less  than  twenty 
dollars,  in  addition  to  any  other  penalty 
prescribed  by  law  for  the  same  offence.  R.S., 
c.  171,  s.  13 

14.  E  very  corporation  that  authorizes, 
directs,  or  permits  its  employees  to  carry  on 

i  any  part  of  the  business  of  such  corporation 
in  violation  of  this  Act,  is  liable,  on  summary 
conviction  liefore  two  justices  of  the  peace, 
for  the  first  offence,  to  a  penalty  not  exceeding 
two  hundred  and  fifty  dollars  and  not  less 
than  fifty  dollars,  and,  for  each  subsequent 
offence,  to  a  penalty  not  exceeding  five 
hundred  dollars  and  not  less  than  one  hundred 
dollars,  in  addition  to  any  other  penalty 
prescribed  by  law  for  the  same  offence.  R.S., 
c.  171,  a.  14. 
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NOTE  : 


Aconley  and  Aconley  v.  Willart  Holdings  Ltd.  (1964),  49  W.W.R. 

46  (Man.  Q.B.),  was  a  similar  case.  Smith,  J.  reviewed  the  authorities 
and  concluded  that  the  defendant  vendor  in  an  action  for  specific 
performance,  could  not  set  up  his  own  contravention  of  the  law  in 
answer  to  an  action  brought  by  an  innocent  purchaser. 

[Plaintiff  had  had  no  reason  to  suspect  that  the  defendant  had 
completed  the  execution  of  the  contract  on  a  Sunday,  and  there  was  no 
writing  from  which  such  a  fact  might  be  inferred.] 


QUESTIONS: 

1.  Do  you  approve  of  the  decision  in  Rogers  v.  Leonard?  Why/Why  not? 


2.  Was  the  decision  necessary?  Consider  the  following  excerpt  from 
Risk,  "Recent  Developments  in  Contracts"  in  Law  Society  of  Upper 
Canada  Special  Lectures  (1966),  207,  at  p.  212: 

The  inquiry  into  purposes  of  statutes  is  obviously  not 
a  simple,  mechanical  task;  the  courts  often  have  scope  and 
an  obligation  to  reason  and  to  elaborate  meaning.  Is  this 
not  particularly  true  of  illegality  problems?  In  most  situa¬ 
tions  the  statutes  are  not  at  all  concerned  with  contracts; 
they  are  concerned,  for  example,  with  the  loading  of  ships, 
or  licensing  trucks  or  electricians.  To  speak  of  an  implied 
prohibition  is  usually  to  invoke  an  intention  which  simply 
did  not  exist.  Perhaps  a  more  accurate  approach  would  be 
to  ask  whether  the  statutory  expression  of  attitudes  and 
purposes,  whatever  may  have  been  its  primary  concern, 
demands  as  well  that  the  consequences  of  illegality  be 
imposed  on  an  agreement.  Considering  the  gravity  of  the 
consequences  and  the  difficulty  businessmen  have  in  avoid¬ 
ing  tripping  in  our  tangled  garden  of  regulation,  I  suggest 
that  the  answer  ought  not  often  to  be  affirmative.14 


14.  In  St.  John  Shipping  Corporation  v.  Joseph  Rank  End..  [1957] 
1  Q.B.  267;  [1956]  3  All  E.R.  683,  Devlin  J.  stated:  "... 

The  Court  should  be  slow  to  imply  the  statutory  prohibition 
of  contracts,  and  should  do  so  only  where  the  implication 
is  quite  clear."  (Q.B.  at  289) 

In  Archibolds  (Freightage)  Ltd,  v.  Spanglett  Ltd.,  [1961] 

1  Q.B.  374;  1  All  E.R.  417  (C.A.),  Pearce  L.J.  stated: 

"If  the  court  too  readily  implies  that  the  contract  is 
forbidden  by  statute,  it  takes  it  out  of  its  own  power  (so 
far  as  that  contract  is  concerned)  to  discriminate  between 
guilt  and  innocence"  (All  E.R.  at  423.) 
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NOTE  : 


An  even  more  valiant  effort  to  protect  innocent  parties  can  be 
seen  in  the  Reference  Re  Certain  Titles  to  Land  in  Ontario  (1973) , 

35  D.L.R.  (3d)  10,  [1973]  2  O.R.  613  (C.A.),  considered  in  Chapter  IX 
below  at  p.  JiHH- 


(e)  TIME  FOR  OBJECTIONS 
NOTE: 


The  new  Toronto  Real  Estate  Board  agreement  provides: 

"Purchaser  shall  be  allowed  the  _  days  next  following 

the  date  of  acceptance  of  this  offer  to:  examine  the  title 
to  the  property  at  his  own  expense,  to  satisfy  himself  that 
there  are  no  outstanding  work  orders  affecting  the  property, 
that  its  present  use  (  )  may  be  lawfully  continued, 

and  that  the  principal  building  may  be  insured  against  risk 
of  fire...  IF  within  the  time  allowed  for  examining  any 
valid  objection  to  title  ...  is  made  in  writing  to  vendor 
and  which  vendor  is  unable  or  unwilling  to  remove,  remedy  or 
satisfy  and  which  the  purchaser  will  not  waive,  this  Agreement, 
notwithstanding  any  intermediate  acts  or  negotiations  in 
respect  of  such  objections,  shall  be  at  an  end  and  all  monies 
theretofore  paid  shall  be  returned  without  interest  or 
deduction  ...  Save  as  to  any  valid  objection  so  made  by 
such  day  and  except  for  any  objection  going  to  the  root  of 
the  title.  Purchaser  shall  be  conclusively  deemed  to  have 
accepted  Vendor's  title  to  the  property." 


QUESTION: 

What  is  the  effect  of  the  rescission  clause?  In  Mason  v.  Freedman 
JUDSON  J.  asserted  that  the  vendor  has  a  right  "to  declare  the  contract 
null  and  void  if  requisitions  which  he  is  'unable  or  unwilling'  to 
remove  are  made  ...".  Is  he  right?  The  section  dealing  with  remedies, 
demonstrates  that  apart  from  an  agreement  to  the  contrary,  if  a  vendor 
can  convey  substantially  all  he  has  promised,  he  can  claim  specific 
performance  with  an  abatement  for  any  deficiency.  Should  he  succeed 
in  an  action  of  this  nature  if  the  forms  at  pp.  7  and  9  are  used? 

Again,  compare  the  English  provisions. 
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NOTE: 


In  Catkey  Construction  (Toronto)  Ltd,  v.  Bankes  et  al.,  [1970] 

2  O.R.  687,  a  vendor  had  good  title  to  most  of  the  land  called  for  in 
the  agreement  of  purchase  and  sale,  but  there  was  some  question  as  to 
whether  or  not  a  municipality  had  complied  with  the  Municipal  Act  in 
selling  part  of  the  relevant  land  to  the  vendor.  Failure  to  comply 
would  mean  that  the  deed  from  the  municipality  to  the  vendor  was  a 
nullity.  The  purchaser  made  his  requisition  "out  of  time".  Cudney 
Co.  Ct.  J.  held  that  the  requisition  went  to  the  root  of  title,  and 
could  therefore  be  made  by  the  purchaser  at  any  time  up  to  the  time  of 
closing.  The  vendor  was  unable  to  answer  the  requisition,  and  the 
purchaser  was  entitled  to  the  return  of  his  deposit. 


QUESTION: 

In  an  action  for  specific  performance  of  a  contract  for  the  sale 
of  a  house,  the  purchaser  defended  by  establishing  that  the  eaves  of 
the  house  encroached  upon  the  street  by  1  3/4  inches.  The  defect  was 
disclosed  by  a  survey  which  was  not  obtained  until  after  the  last  day 
for  raising  objections  to  the  title  under  a  stipulation  similar  to  that 
in  the  Toronto  Real  Estate  Board  agreement. 

How  would  you  classify  the  defect?  If  it  is  a  defect  of  title, 
can  the  objection  be  made  by  the  purchaser  after  the  expiry  of  the  time 
limited  in  the  contractural  stipulation?  See  Martin  v.  Kellog,  [1932] 
O.R.  274,  aff'd  41  O.W.N.  356,  where  it  was  held  that  the  objection 
went  to  the  root  of  title  but  was  trivial  and  a  matter  for  compensation 
only.  Is  such  a  decision  possible?  See  also  Quick  v.  Wilkinson  (1930), 
39  O.W.N.  42,  aff'd  39  O.W.N.  276. 


QUESTION: 

Can  a  vendor's  lawyer  extend  the  time  for  making  objections  to 
title? 

NOTE  : 


As  to  the  manner  of  making  requisitions,  see  Stykolt  v.  Maynard, 
[1942]  O.R.  250. 
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gation  would  ensue  as  subsequent  brides  and  bridegrooms  would  no  doubt 
eventually  argue  that  any  car  longer  than  a  Volkswagen  does  not  comply 
with  the  Short  Form  of  Conveyances  Act.  This  argument  must  therefore 
fail. 

The  it-  will  be  judgment  for  the  plaintiff  for  damages  in  an  amount  to 
be  assessed  by  the  master.  The  plaintiff  will  also  have  her  costs.  The  defen¬ 
dant's  counterclaim  for  the  return  of  his  diamond  ring  will  be  dismissed 
and  I  hereby  direct  that  the  marriage  broker  place  the  ring  on  the  plaintiff  s 
middle  finger  of  her  left  hand.  I  do,  however,  allow  the  defendant’s  coun¬ 
terclaim  in  part,  in  the  amount  of  $18.55  representing  the  expense  incurred 
by  him  in  cleaning  up  the  rice  sprinkled  throughout  his  office  by  the  plain¬ 
tiff  s  guests. 

Judgment  accordingly. 


NOTE:  REMOVING  OBJECTIONS  TO  TITLE 


By  now  you  will  probably  appreciate  that  a  specialized  knowledge 
of  property,  tax,  and  estates  law  is  essential  to  the  efficient  real 
estate  practitioner.  The  Limitations  Act,  The  Dower  Act,  The  Planning 
Act ,  The  Conveyancing  and  Law  of  Property  Act,  The  Devolution  of 
Estates  Act,  the  Income  Tax  Act  and  many  other  statutes  contain  pro¬ 
visions  extinguishing  interests  that  might  otherwise  affect  a  title. 
Moreover,  the  common  law  developed  in  the  cases  is  frequently 
helpful  --  restrictions  stated  to  run  with  the  land  may  not  do  so,  in 
law,  or  an  easement  may  no  longer  exist  "in  law",  although  it  is 
stated  to  do  so  on  the  vendor's  paper  title.  A  study  of  the  sub¬ 
stantive  law  in  these  highly  relevant  areas  is  beyond  the  scope  of 
this  course  (although  by  now  you  may  think  that  nothing  is  beyond  its 
scope) . 

However,  brief  mention  can  usefully  be  made  of  some  of  the  procedural 
devices  available  for  the  resolution  of  title  disputes.  (For  a  fuller 
account  see  generally  Steele,  1960  Law  Society  of  Upper  Canada  Special 
Lectures  at  pp .  237-259,  Di  Castri  op.  cit.,  and  Lamont  op.  cit.  at 
pp .  180-196.  The  five  devices  considered  are: 

1.  An  application  under  The  Vendors  and  Purchasers  Act; 

2.  An  application  under  The  Quieting  Titles  Act; 

3.  Applications  under  Rules  610  and  611  of  The  Rules  of 
Practice; 

4.  Registration  under  The  Land  Titles  system; 

5.  An  application  under  s.  62  of  The  Conveyancing  and 
Law  of  Property  Act. 
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(i)  The  Act  provides  a  summary  (i.e.  quick  and  inexpensive)  means  of 
obtaining  the  opinion  of  the  Court,  but  jurisdiction  is  limited 
to  pending  contracts  and  is  not  exercisable  on  the  question  of 
the  validity  of  the  contract  itself:  Re  Pitrie  and  Lee  et  al., 
[1951]  O.W.N.  609  (H.C.). 

(ii)  The  Act  does  not  permit  the  resolution  of  controversial  disputes 
arising  from  conflicting  claims  to  real  property:  Re  Northview 

Construction  Co.  Ltd.  and  Jonbar  Construction  Co.  Ltd.,  [1971] 

1  0.R.369  (Cty .  Ct . ) 

(iii)  Any  question  presented  must  relate  to  title:  Re  Mullin  and 
Knowles,  [1966]  1  O.R.  324,  53  D.L.R.  (2d)  680  (C.A.). 

(iv)  There  are  other  limitations:  As  the  decree  merely  answers  a 
question  between  the  two  present  parties,  and  does  not  bind 
the  land  it  is  not  conclusive  in  favour  of  the  purchaser  on  a 
later  resale.  As  well,  do  not  forget  about  the  mortgagee,  the 
most  important  party  to  satisfy.  Vendor  and  Purchaser  Act 
applications  are  virtually  always  "friendly"  because  the 
application  does  not  extend  the  time  for  closing,  and  if  there 
is  no  co-operation  there  will  usually  not  be  enough  time  to 
have  the  application  finalized  before  the  scheduled  date  of 
closing . 

See  generally  sources  listed  above,  and  Catkey  Construction 
(Toronto)  Ltd,  v.  Bankes  et  al,  above,  and  Re  Garner  and  Gavan,  [1952] 
O.R.  385.  Overall,  the  Courts  have  taken  a  very  narrow  view  of  their 
jurisdiction  under  s.  3  of  the  Act. 

2.  The  Quieting  Titles  Act  (R.S.O.  1970  Chap.  396)  provides  a  more 
formal  (and  expensive)  means  of  clearing  the  title  to  land.  An 
application  under  this  Act  leads  to  the  granting  of  a  declaration 
that  the  applicant  has  or  has  not  the  legal  estate,  and  that  his 
title  is  or  is  not  subject  to  any  charge  or  encumbrance.  The 
Act  is  seldom  used  in  removing  objections  to  title  pending 
closing  as  the  time  required  is  usually  excessive.  Motions  are 
often  made  under  Rule  610  (below)  that  has  a  similar  practical 
effect,  and  is  a  far  quicker  procedure.  For  further  reference, 
see  Steele  (op.  cit) 

A  very  unusual  basis  for  the  claim  of  an  interest  under  this 
Act  was  asserted  in  Re  Bouris  and  Button  (1976),  9  O.R.  (2d)  305. 
The  claimant  put  forward  a  claim  to  a  legal  freehold  estate  based 
upon  feoffment  by  livery  of  seisin. 
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CHAPTER  IX 

(a)  Introduction 


THE  PLANNING  ACT 


Some  of  the  most  difficult  problems  for  those  in  real  estate 
in  the  past  few  years  have  arisen  in  connection  with  the  provisions 
of  The  Planning  Act,  R.S.O.  1970,  c.  349.  Although  many  facets  of 
the  Act  bear  on  real  estate  transactions  and  land  use,  we  will  confine 
our  study  basically  to  only  one  of  the  control  mechanisms  provided 
in  the  Act  --  subdivision  control.  The  interpretation  of  the  subdivision 
control  sections  of  the  Act  is  crucial  --  a  contravention  of  the  Act 
results  in  the  creation  of  no  interest  in  the  land.  See  s.  29(7) 
of  the  Act,  reproduced  below  at  p. 

The  Chapter  begins  with  an  introductory  note  giving  a  brief 
overview  of  the  planning  mechanism  in  Ontario,  the  history  of 
subdivision  control  legislation,  and  an  explanation  of  the  process 
for  obtaining  approval  of  a  plan  of  subdivision.  The  cases  that 
follow  involve  attempts  to  escape  from  the  restrictions  of  subdivisions 
control,  and  the  judicial  response  to  those  attempts.  There  have  been 
three  general  responses  by  the  Courts,  that  have  followed  a  more  or 
less  chronological  order.  The  earliest  reaction  was  a  legalistic  or 
strict  intention  approach,  which  was  followed  by  an  attempt  by  the 
Courts  to  give  heed  to  what  they  considered  to  be  the  intention  of  the 
Legislature.  The  most  recent,  approach  has  tended  to  be  a  remedial 
method  of  interpretation.  The  cases  illustrate  these  shifts  in 
judicial  thinking  about  subdivision  control. 

Several  general  questions  should  be  kept  in  mind  as  you  read 
through  the  materials.  Why  do  we  have  subdivision  control?  What 
evil  is  it  aimed  at?  What  type  of  transaction  is  intended  to  be 
controlled?  At  what  point  is  control  exerted?  What  approach  should 
Courts  take  to  legislation  dramatically  decreasing  the  range  of 
permissible  transactions  into  which  a  landowner  can  enter?  How 
far  ought  "innocence"  to  be  protected?  How  far  ought  those  who  rely 
on  reported  decisions  of  competent  Courts  be  protected?  Ought  a 
system  of  land  use  and  development  control  invalidate  land  sales  or 
finance  transactions?  What  is  a  lawyer  supposed  to  know,  and  how 
good  a  prognosticator  of  the  law  is  he  required  to  be?  What  is  the 
"professional  responsibility"  of  a  lawyer  asked  to  use  a  loophole  to 
evade  the  policy  underlying  a  statutory  enactment?  Few  concrete 
answers  can  be  expected,  but  it  is  important  that  you  clarify  your 
thinking  on  these  crucial  matters,  and  the  problems  raised  in  this 
chapter  provide  a  good  opportunity  for  attempting  to  do  so. 
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The  Purpose  and  Effect  of  Control 

The  very  words,  "subdivision  control",  explain,  superficially  at 
least,  both  the  purpose  and  effect  o!  the  legislation:  its  purpose  is  to 
control  kind  di\  is  ion  and  its  effect  is  to  limit  it  Although  in  Ontario 
subdivision  control  applies  to  any  division  of  land,  be  it  a  division 
of  o ne  parcel  into  two  lots  or  two  hundred,  it  is  w  ith  respect  to  the 
latter  division  that  the  word  "subdivision"  is  usually  used  and  it  is 
suggested  that  it  is  within  that  context  that  the  reasons  underlying 
control  should  be  nought  An  exploration  of  those  reasons  requires  a 
minimal  understanding  of  the  history  of  the  control  mechanism.  If 
one  wants  to  understand  what  is.  or  to  know  what  may  be.  one  must 
at  least  be  acquainted  with  what  was. 

Historically  .  one  of  the  first  reasons  advanced  for  the  necessity  of 
control  was  a  concern  for  lot  boundaries  and  title  registration. h  One 
can  imagine  the  great  potential  for  boundary  disputes  and  title  diffi¬ 
culties  when,  for  example,  a  two  hundred-acre  farm  lot  is  divided 
into  six  or  seven  hundred  building  lots  if  all  boundaries  were  to  be 
established  by  metes  and  bounds  measurement.  Subdivision  accord¬ 
ing  to  a  registered  plan  of  subdivision,  w  hereby  indiv  idual  lots  are 
described  by  lot  and  plan  number,  greatly  reduces  that  potential  and 
is  of  obv  ious  benefit  to  potential  purchasers,  and,  of  course,  to  their 
solicitors. 

A  second  early  and  continuing  concern  was  w  ith  street  patterns 
Not  only  must  the  subdivision  be  adequately  serviced  with  streets, 
but  as  well  those  streets  must  relate  to  and  join  existing  streets  in  a 
logical  and  comprehensive  manner.  This  requirement  benefits  both 
future  and  existing  inhabitants  in  the  area  and  the  earliest  control 
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nomic  dopre»ion  of  the  nineteen  thirties,  when  it  w.is  possible  to  see  newly 
laid  out  pj\ed  sidewalks,  curbs  and  tarred  streets,  with  tire  hsdrants  betraying 
the  existence  ot  a  w  ater  pipe,  and  catch  b.i'in  grills  Ix'tray  ine  the  existence  of  a 
storm  sewer  'Wem.  below  the  ground,  without  a  house  in  siebt  11 

Manx  surxcxs  completed  at  that  time  show  a  lot  with  the  outline 
of  an  '‘unfinished  concrete  basement'  bearing  mute  testimony  to 
market  miscalculation.  As  a  result,  the  Act  now  speaks  of  prema¬ 
turity  ot  subdivision'  as  a  consideration  to  be  taken  into  account 
when  subdivision  plans  are  being  considered.13 

A  second  economic  factor  that  has  been  said  to  influence  subdivi¬ 
sion  control  legislation  is  the  impact  of  residential  subdivision  on 
the  fiscal  stability  of  a  municipality.14  The  creation  ot  a  balanced 
economic  base  i>  thought  to  be  desirable  so  as  to  give  homeow  ners  a 
reasonable  tax  base.15  If  it  is  true  that  commercial  and  industrial 
uses  contribute  more  in  local  taxes  than  they  receive  in  municipal 
services.1  h  and  the  converse  true  with  respect  to  residential  uses, 
then  one  can  understand  why  municipalities  and  their  inhabitants 
evidence  considerable  concern  when  faced  with  the  possibility  of 
rapid  urban  growth,  where  that  growth  is  predominantly  residen¬ 
tial.17  A  “dormitory  *'  town  can  scarcely  achieve  the  balanced  eco¬ 
nomic  base  that  is  desired. 


(ii)  History  of  subdivision  control 


D.  C.  Hefferon,  Casebook  on  Real  Estate  Transactions  (1974-75), 
(Chapter  II  at  2.1.6) 


NOTE :  LAND  USE  PLANNING  IN  ONTARIO 

Ca)  Early  History 

The  Planning  Act  provides  the  legal  framework  for  land  use  planning  and 
implementation  throughout  Ontario.  It  not  only  establishes  the  system  of  plan¬ 
ning  organization  but  also  imposes  statutory  control  over  land  subdivision  and 
delegates  a  range  of  implementation  powers,  including  the  enactment  of  zoning 
by-laws,  to  cities,  towns,  villages  and  townships.  In  providing  for  a  high 
degree  of  centralization  of  power  in  the  central  government  to  be  exercised 
by  a  minister  or  by  an  appointed  administrative  agency,  the  Ontario  Municipal 
Board,  the  statute  expresses  a  paternalism  which  one  suspects  owes  much  to  a 
heritage  of  British  tradition.  On  the  other  hand,  the  system  of  planning 
organization  at  the  local  level  and  in  particular  the  use  of  the  planning 
board  vehicle  and  powers  which  are  delegated  to  municipalities,  for  example, 
to  zone  land,  draw  heavily  on  the  U.S.  experience. 
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The  Planning  Act,  1946,  is  the  root  of  the  present  legislation. 

It  overhauled  the  system  of  planning  organization,  subdivision  control 
and  planning  instruments  established  by  The  Planning  and  Development 
Act.  The  Planning  Act,  1946,  in  contrast  to  the  earlier  Planning  and 
Development  Act,  applied  to  the  entire  province.  It  was  much  more  than 
town  planning  legislation. 

The  Planning  Act,  1946,  was  not  concerned  with  zoning.  Municipalities  had 
had  power  to  enact  zoning  by-laws  to  come  into  force  on  approval  by  the  Ontario 
Municipal  Board,  for  over  twenty-five  years  by  1946.  By  the  end  of  the  decade 
of  the  1920s  the  City  of  Toronto  had  prepared  and  published  a  master  plan  which 
went  far  beyond  the  "general  plan"  envisaged  by  The  Planning  and  Development  Act. 

Further,  as  early  as  1912,  approval  of  plans  of  subdivision  of  land  within 
a  city  with  a  population  of  at  least  50,000,  or  within  five  miles  of  such  a 
city,  by  the  Ontario  Railway  and  Municipal  Board  was  required  before  a  plan  of 
such  land  could  be  registered  or  a  lot  sold  or  conveyed  by  a  description  referring 
to  the  lot  as  laid  down  on  such  plan.  The  primary  purpose  of  this  requirement  was 
to  control  the  number  and  width,  direction  and  location  of  streets.  By  the  con¬ 
clusion  of  World  War  II,  it  had  become  apparent  that  Ontario  and  its  urban  centres 
in  particular,  were  on  the  verge  of  an  extraordinary  population  expansion,  anticip¬ 
ated  not  only  because  of  the  return  home  of  soldiers  but  also  from  the  resumption 
of  immigration  to  Canada,  and  migration  within  Canada.  Then,  as  now,  provincial 
subsidies  and  grants  are  a  major  source  of  funds  for  the  construction  and  main¬ 
tenance  of  the  local  infrastructure  and  the  provision  of  soft  services  such  as 
education.  The  prospect  of  uncontrolled  expansion  of  urban  centres  with  concomit¬ 
ant  waste,  presented  a  serious  threat  to  the  fiscal  position  of  Ontario. 

Prior  to  the  enactment  of  The  Planning  Act,  1946,  the  Ontario  legislature 
passed  The  Department  of  Planning  and  Development  Act,  1944.  Its  purpose  was 
to  place  one  member  of  the  provincial  cabinet,  the  Minister  of  Planning  and 
Development  in  a  pivotal  coordinating  position.  He  was  to  collaborate  with  his 
provincial  cabinet  colleagues,  their  federal  cabinet  counterparts,  municipal 
councils  and  industry,  labour  and  trade  associations  "with  a  view  to  formulating 
plans  to  create,  assist,  develop  and  maintain  productive  employment  and  to  develop 
the  primary  material  resources  of  Ontario  and  to  that  end  shall  coordinate  the 
work  and  functions  of  the  departments  of  the  public  service  in  Ontario." 


The  Department  of  Planning  and  Development  Act,  1944,  proved  to  be  unwork¬ 
able  in  practice.  The  Minister  in  fact  never  occupied  the  position  contemplated 
by  the  Act.  Nevertheless,  the  Act  was  strong  evidence  of  Ontario's  concern 
about  urbanization  and,  as  well,  of  the  provincial  government's  strategy  of 
centralizing  power  for  planning  purposes. 

(b)  The  Planning  Act,  1946 

As  previously  stated.  The  Planning  Act,  1946,  applied  to  the  entire  province 
rather  than  to  cities^  towns  and  villages  and  urban  zones  around  them.  It  also 
established  a  new  planning  instrument,  "the  official  plan",  which  would  cover 
the  whole  or  part  of  a  planning  area  defined  under  the  Act  and  would  indicate 
a  programme  of  future  development  by  both  private  and  public  sectors,  "designated 
to  secure  the  health,  safety,  convenience  and  welfare  of  the  inhabitants".  It 
was  substituted  as  the  primary  planning  instrument  for  the  "general  plan"  which, 
it  will  be  recalled,  was  restricted  to  showing  the  existing  and  proposed  public 
components . 
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Official  plans  were  to  be  approved  by  the  Minister  of  Planning  and  De¬ 
velopment,  and  once  approved,  unlike  the  general  plan,  had  specific  legal 
consequences.  First,  no  "public  work"  could  be  undertaken  that  was  not  m 
conformity  with  the  official  plan  except  on  a  two-thirds  affirmative  vote  of 
all  the  members  of  the  council  of  the  municipality  where  the  work  was  to  be 
undertaken.  Second,  in  the  event  of  a  conflict  between  an  official  plan  (which 
could  include  the  regulation  of  the  use  of  land,  building  or  structures,  or  t  e 
location  of  buildings  or  structures),  and  a  zoning  by-law,  the  official  plan  would 

prevail . 

Once  approved  by  the  Minister,  an  official  plan  could  only  be  amended  or 
repealed  with  his  approval. 

The  Planning  Act,  1946,  provided  for  the  definition  by  the  Minister  of  & 
planning  area  where  "a  council  is  desirous  of  having  an  official  plan"  and  the 
area  might  include  more  than  one  municipality. 

Once  a  planning  area  was  defined  and,  in  the  simple  case,  where  it  covered 
the  whole  or  part  of  one  municipality  only,  the  council  of  that  municipality  was 
under  a  duty  to  appoint  a  planning  board  consisting  of  three,  six,  or  nine  members 
including  the  head  of  the  municipality,  ex  officio.  A  majority  of  the  members 
of  the  board  could  not  be  members  of  a  municipal  council. 

The  board  was  a  body  corporate  which  was  under  a  duty  to  conduct  a  survey, 
of  the  planning  area,  prepare  a  plan  of  the  area  and  recommend  it  to  the  municipal 
council.  After  the  adoption  of  the  official  plan  by  the  council,  it  was  under  a 
duty  to  submit  it  to  the  Minister  of  Planning  and  Development  who,  after  referring 
the  plan  to  provincial  departments  for  comment  could  approve  it  with  or  without 
modifications,  or  reject  it. 

If  the  plan  was  approved,  it  thereby  became  the  "official  plan"  for  the  planning 
area  and  could  be  amended  or  repealed  only  if  the  same  procedure  as  on  its  adoption 

was  followed. 

In  substance,  this  system  for  official  planning  continues  to  the  present 
time  although,  of  course,  there  have  been  significant  changes  in  detail.  It  is 
a  pyramidal  system  with  the  apex  position  occupied  by  the  Minister  (now  the 
Minister  of  Housing  and  the  Treasurer  of  Ontario)  who,  in  1949  also  exercised 
the  pivotal  coordination  position  with  respect  to  the  formulation  of  more  general¬ 
ized  policies  dealing  with  the  most  appropriate  deployment  of  people  and  employment 
opportunities  within  Ontario ,  under  The  Department  of  Planning  and  Development  Act, 
1944.  Further,  on  the  assumption  that  the  more  significant  urban  centres  would 
be  within  planning  areas,  official  plans  locally  prepared,  in  theory,  could  be 
coordinated  by  the  Minister  and  ultimately  form  a  mosaic  of  official  plans  for  the 
urbanized  part  of  Ontario. 
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(c)  The  Planning  Act,  1970 

The  official  plan  is  still  the  basic  planning  instrument.  The  current 
Planning  Act  defines  it  more  broadly  than  the  Planning  Act,  1946,  and  as  follows: 

"In  this  Act, 

(h)  "Official  plan"  means  a  program  and  policy,  or  any  part  thereof, 
covering  a  planning  area  or  any  part  thereof,  designed  to  secure 
the  health,  safety,  convenience  or  welfare  of  the  inhabitants  of 
the  area,  and  consisting  of  the  texts  and  maps,  describing  such 
program  and  policy,  approved  by  the  Minister  from  time  to  time  as 
provided  in  this  Act;" 

The  official  plan  approved  by  the  Minister  continues  to  have  an  extraordinary 
legal  effect.  Section  19(1)  of  the  current  Planning  Act  provides: 

"Notwithstanding  any  other  general  or  special  Act,  where  an  official 
plan  is  in  effect,  no  public  work  shall  be  undertaken  and,  except  as 
provided  in  subsections  2  and  3,  no  by-law  shall  be  passed  for  any 
purpose  that  does  not  conform  therewith. 

(d)  Subdivision  control  in  Ontario  from  1946 

The  Planning  Act,  1946  made  significant  changes  in  the  system  of  subdivision 
control.  It  extended  control  beyond  cities,  towns,  and  villages  and  their  urban 
fringes  to  townships  and  improvement  districts.  The  Act  gave  the  municipality 
the  power  to  designate  an  area  as  an  "urban  development  area."  Once  an  area  was 
so  designated  no  parcel  of  land  could  be  divided  for  sale  or  sold  in  part 
unless  it  appeared  on  a  registered  plan  of  subdivision. 

The  approving  person  was  to  be  the  Minister  of  Planning  and  Development 
rather  than  the  municipal  council  or  the  Ontario  Municipal  Board  as  under  the 
earlier  Planning  and  Development  Act. 

In  determining  whether  to  approve  a  plan  of  subdivision,  the  Minister  was 
to  have  regard  to  the  health,  safety,  convenience  and  welfare  of  the  future  in¬ 
habitants,  to  the  conformity  of  the  plan  to  the  official  plan,  to  the  road  system 
proposed  for  the  subdivision,  and  the  adequacy  of  the  system  in  the  vicinity  and 
"whether  the  proposed  subdivision  is  premature  or  necessary  in  the  public  interest." 

The  approval  of  the  plan  by  the  council  of  the  municipality  in  which  the  land 
was  located  was  not  a  statutory  condition  of  approval  by  the  Minister.  In  theory, 
the  system  was  highly  centralized.  In  considering  a  proposed  plan,  The  Minister 
could  confer  with  officials  of  municipalities  and  departments  of  the  public  service, 
commissions,  authorities  and  any  others  who  might  be  concerned.  He  then  could 
"settle  a  plan  that  in  his  opinion  would  meet  all  requirements." 

In  practice,  however,  the  Minister  did  not  approve  plans  of  subdivision 
without  consulting  the  council  of  the  municipality  and  the  planning  board  for 
the  planning  area,  if  any,  where  the  land  proposed  to  be  subdivided,  was  located. 
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The  practice,  in  effect,  has  located  decisive  power  in  the  local  bodies.  By  extra- 
legal  arrangement,  real  power  in  the  administration  of  the  system  of  subdivision 
control  has  been  decentralized,  the  theory  of  the  legislation  to  the  contrary, 
notwithstanding. 

Under  the  1946  Act  a  person  was  free  to  subdivide  his  land  once  the  plan 
had  been  approved  and  registered.  An  amendment  in  1947  eliminated  the  need  for 
a  registered  plan  of  subdivision  in  certain  exceptional  circumstances.  No  plan 
was  required: 

(b)  if  the  land  was  more  than  ten  acres  in  area; 

(c)  if  the  land  was  the  whole  part  remaining  to  the  person  of  one 
parcel  described  in  a  registered  conveyance  to  him;  or 

(d)  if  the  consent  of  the  planning  board,  if  any,  or  where  there  is  a 
subsidiary  planning  area,  the  planning  board  thereof,  or  the  minister, 
was  given. 

In  1949  the  term  "area  of  subdivision  control"  replaced  the  earlier  term  "urban 
development  area". 

By  1968  no  registered  plan  of  subdivision  was  required  if: 

(b)  the  grantor,  mortgagor  or  vendor  does  not  retain  the  fee  or  the 
equity  of  redemption  in  any  land  abutting  the  land  that  is  being 
conveyed  or  otherwise  dealt  with;  or 

(d)  the  land  or  any  use  of  or  right  therein  is  being  acquired  or  disposed 
of  by  Her  Majesty  in  right  of  Canada  or  Her  Majesty  in  right  of  Ontario 
or  by  any  municipality,  metropolitan  municipality  or  county;  or 

(da)  the  land  or  any  use  of  or  right  therein  is  being  acquired  for  the 

construction  of  a  transmission  line  as  defined  in  The  Ontario  Energy 
Board  Act,  1964,  and  in  respect  of  which  the  person  acquiring  the  land 
has  made  a  declaration  that  such  land  is  being  acquired  for  such  pur¬ 
pose,  which  shall  be  conclusive  evidence  that  the  land  is  being  acquired 
for  such  purpose;  or 

(e)  the  consent, 

(i)  of  the  committee  of  adjustment  of  the  municipality  under  subsection 
2a  of  section  32b,  unless  the  area  was  designated  by  order  of  the 
Minister  under  clause  b  of  subsection  1  of  section  27  or 

(ii)  where  there  is  no  committee  of  adjustment  with  approved  rules  of 

procedure  or  where  the  area  was  designated  by  order  of  the  Minister 
under  clause  b  of  subsection  1  of  section  27  of  the  Minister. 

is  given  to  convey,  mortgage,  charge  or  enter  into  an  agreement  with 
respect  to  the  land. 

What  would  the  outcome  have  been  if  a  vendor  had  entered  into  an  agreement 
to  sell  half  his  land  to  a  purchaser,  although  the  land  was  not  within  a  registered 
plan  of  subdivision  and  the  agreement  was  not  subject  to  a  condition  that  approval 
be  obtained?  Could  the  vendor  repudiate  the  agreement  with  impunity?  This  issue 
arose  in  Queensway  Construction  Limited  et .  al .  v.  Trustee!  Corporation  Limited 
[1961]  S.C.R.  528.  The  legislative  response  was  the  addition  of  what  is  now 
section  29(7)  by  the  Planning  Amendment  Act  1960-1961. 
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The  Planning  Act,  1955  introduced  part-lot  control  to  the  framework  of  planning 
in  the  province.  Previously  an  owner  was  free  to  divide  and  sell  his  land  as  he 
pleased  once  the  subdivision  plan  was  registered  in  a  subdivision  control  area. 
Thereafter,  if  the  municipality  enacted  a  part-lot  control  by-law,  under  the  author¬ 
ity  of  section  24  of  the  Act,  no  person  could  convey  a  part  of  any  lot  or  block  of 
land.  There  were  three  significant  exceptions.  He  could  dispose  of  his  land: 

(a)  "if  the  land  is  ten  acres  or  more  in  an  area  and  the  remnant,  if  any, 
remaining  in  the  grantor  is  also  ten  acres  or  more. 

(b)  if  the  land  is  the  whole  part  remaining  to  the  grantor  of  one  parcel 
described  in  a  registered  conveyance  to  him. 

(c)  if  the  consent  (of  the  planning  board  or  Minister)  is  given." 

An  amendment  in  1968  repealed  the  ten  acre  exception  that  had  applied  to  subdivision 
control  areas  and  to  part-lot  control. 

Prior  to  1970  both  the  designation  of  a  subdivision  control  and  the  establish¬ 
ment  of  part-lot  control  were  effected  by  by-law  enacted  by  the  relevant  local 
municipality  unless  the  Minister  exercised  his  default  powers  under  section  27 
of  the  Act.  Under  that  section  the  Minister  could  exercise  the  powers  of  a 
municipal  council  under  section  26  of  the  Act  in  respect  of  any  land  in  Ontario 
that  was  not  within  an  area  of  subdivision  control.  Some  use  was  made  of  this 
power,  typically  in  rural  townships  where  land  subdivision  pressures  were  acute. 
Although  the  Minister  had  the  power  to  approve  plans  of  subdivision  of  land  out¬ 
side  an  area  of  subdivision  control,  ordinarily  an  owner  who  wished  to  divide  his 
land  was  not  required  to  register  a  plan  of  subdivision  unless  the  municipality  had 
designated  an  area  as  an  area  of  subdivision  control. 

If  no  zoning  by-law  had  been  enacted  and  the  Minister  had  not  exercised  his 
default  powers  under  section  27,  an  owner  could  assemble  a  large  parcel  of  land 
and  subdivide  it  with  impunity  provided  that  he  did  not  attempt  to  register  a 
plan  of  subdivision  in  the  Registry  or  Land  Titles  Offices.  All  the  matters  that 
the  Minister  and  the  local  planning  board  and  council  ordinarily  have  regard  to, 
prior  to  approval  of  a  registered  plan  of  subdivision,  might  be  ignored  by  the 
owner.  For  example,  there  would  be  no  need  for  him  to  consider  adequacy  of 
school  sites,  the  adequacy  of  utilities  and  municipal  services,  the  conservation 
of  nature  resources  and  flood  control,  the  dedication  of  land  for  public  purpose, 
or  the  prematurity  or  necessity  of  the  subdivision.  Purchasers  of  lots  created 
by  the  subdivision  could  be  expected  to  demand  from  the  local  municpality  the 
services  and  amenities  which  the  developer  neglected.  Untimely  and  uncontrolled 
growth  might  occur  which  could  impose  an  excessive  financial  burden  on  the  com¬ 
munity  and  in  turn  on  the  province,  especially  when  duplicated  hundreds  of  times. 

The  Planning  Amendment  Act,  1970  attempted  to  solve  the  problem  by  making 
both  subdivision  control  and  part-lot  control  applicable  throughout  the  province 
without  the  need  for  local  by-laws.  Section  29(2)  now  provides  that  no  person 
can  convey  land  unless  it  is  within  and  described  in  accordance  with  a  registered 
plan  of  subdivision  or  unless  he  falls  within  one  of  the  following  exceptions: 


(6)  the  grantor  by  deed  or  transfer,  the  person  granting, 
assigning  or  exercising  a  power  of  appointment,  the 
mortgagor  or  chargor,  the  vendor  under  an  agreement  of 
purchase  and  sale  or  the  grantor  of  a  use  of  or  right  in 
land,  as  the  case  may  be,  does  not  retain  the  fee  or  the 
equity  of  redemption  in,  or  a  power  or  right  to  grant, 
assign  or  exercise  a  power  of  appointment  with  respect 
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of  the  Board  upheld.  I  do  not  believe  it  can  be  said  the  ap¬ 
proval  of  the  Board  has  been  effectively  obtained  until  all 
appeals  therefrom  provided  by  the  Planning  Act  or  the 
Ontario  Municipal  Board  Act  have  been  exhausted. 

The  final  argument  of  the  respondent  depends  upon  the  con¬ 
struction  of  the  provisions  of  s.  29(7)  of  the  Planning  Act . 

I  took  the  position  of  the  respondent  to  be  that  any  agreement 
of  sale  and  purchase  of  land  which  requires  a  consent  under 
the  provisions  of  s.  29(3)  of  the  Act  is  not  a  valid  agreement 
unless  it  is  entered  into  subject  to  the  express  condition  con¬ 
tained  therein  “that  such  agreement  is  to  be  effective  only  if 
the  provisions  of  Section  29  are  complied  with”  and  that  such 
condition  must  be  expressed  in  words  identical  or  almost  iden¬ 
tical  to  the  words  designated  above  with  quotation  marks.  I  do 
not  accept  that  as  a  valid  argument.  I  am  of  the  opinion  that  it 
is  sufficient  if  any  such  agreement  is  made  subject  to  an 
express  condition  the  wording  of  which  is  such  that  it  would 
in  fact  require  full  compliance  with  the  provisions  of  s.  29  of 
the  Act  for  its  fulfilment.  In  the  present  instance  the  vendor 
had  already  made  application  to  and  received  the  consent  of 
the  committee  of  adjustment  pursuant  to  the  provisions  of 
s.  29  of  the  Act,  to  the  knowledge  of  the  parties,  and  the  only 
remaining  requirement  was  to  await  the  outcome  of  the  ap¬ 
peal  to  and  hoped-for  approval  of  the  Ontario  Municipal 
Board.  In  my  interpretation  of  condition  1  of  the  agreement  it 
means  that  the  agreement  was  subject  to  the  decision  of  the 
committee  being  upheld  by  the  decision  of  the  Board,  includ¬ 
ing  any  decision  on  appeal,  if  any,  from  the  Board’s  decision 
and,  accordingly,  the  said  condition  did,  in  fact  and  law, 
require  compliance  with  the  provisions  of  s.  29  of  the  Act  for 
its  fulfilment. 

Having  regard  to  the  above  reasons,  I  am  of  the  opinion 
that: 

(1)  Condition  1  of  the  agreement  was  not  fulfilled  when  the 
Ontario  Municipal  Board  dismissed  the  appeal  from  the 
decision  of  the  committee  of  adjustment; 

(2)  that  the  condition  will  be  fulfilled  only  when  either 

(a)  the  Lieutenant-Governor  in  Council  confirms  the 
decision  of  the  Board  under  s.  94(1)  (a)  of  the  On¬ 
tario  Municipal  Board  Act,  or, 

(b)  if  the  Lieutenant-Governor  in  Council  requires  the 
Board  to  hold  a  new  public  hearing  of  the  whole  or 
any  part  of  the  application  to  the  Board  upon  which 
its  decision  was  made,  at  such  time  as  the  Board,  at 
such  new  hearing,  gives  a  decision  approving  the 
severance  of  the  lands  in  question. 


rl)  Attempts  to  Circumvent  the  Act;  Legislative 
and  Judicial  Responses 

NOTE:  The  remainder  of  the  materials  in  this  Chapter  considers  the  success  of 
various  attempts  by  landowners  to  deal  with  parts  of  their  landholdings  without 
obtaining  a  "consent”  or  registering  a  "'plan  of  subdivision." 

In  some  cases,  landowners  "checkerboarded"  their  holdings  before  subdivision 
control  was  imposed.  That  is,  they  split  up  their  land  so  that  the  "red  squares" 
were  owned  by  "A",  the  "black  squares"  by  "B".  A  and  B  might  be  nominees  or 
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trustees  for  the  landowner,  or  the  landowner  himself  might  retain  "one  set  of 
squares"  while  transferring  the  "other  set"  to  a  nominee  (his  wife,  lawyer,  secretary 
etc).  Questions  could  arise  later  when  the  "checkerboard"  had  become  subject  to 
subdivision  control  and  A,  B  or  the  "true  owner"  tried  to  sell  to  a  purchaser. 

Did  the  fact  of  beneficial  ownership  in  the  owner  mean  that  s.29  (or  s.26)  was 
being  contravened? 

Alternatively,  a  landowner  might  attempt  to  break  up  land  already  subject 
to  subdivision  control  by  the  use  of  some  conveyancing  technique  designed  to  escape 
the  subdivision  freeze  imposed  by  s.29. 

As  well,  situations  arose  in  which  a  landowner  might  be  caught  by  the  words 
of  s.29  although  no  "real"  subdivision  of  land  was  taking  place.  In  any  of  these 
cases,  the  question  is  always  the  same,  does  any  particular  conveyance  in  the 
chain  of  title  contravene  s.29,  and  thus  create  "no  interest  in  land"  [s.29 (7]? 

[Recall  that  conveyances  violating  the  Act  before  June  15,  1967  were  exempted  from 
the  effects  of  s.29 (7)  by  The  Planning  Amendment  Act,  1967.  Our  concern  is  therefore 
only  with  conveyances  made  in  violation  of  The  Planning  Act  after  that  date.] 


Re  Buttery  and  Alexander  et  al  (1974)  3  O.R.  (2d)  87;  44  D  L  R 
(3d)  503  (Co.  Ct.) 

Blair,  Co.Ct.J.  This  is  a  motion  under  s.  3  of  the  Vendors 
and  Purchasers  Act,  R.S.O.  1970,  c.  478,  for  an  order  that  a 
certain  requisition  has  been  satisfactorily  answered.  The  ap¬ 
plicant,  Iola  Buttery,  is  the  vendor  under  an  agreement  of 
purchase  and  sale  entered  into  with  James  H.  Alexander 
and  Elleanor  Alexander,  as  purchasers,  on  March  26  1973 
relating  to  the  south-west  half  of  Lot  19,  Concession  7,  Town¬ 
ship  of  Nassagaweya. 

It  appears  from  the  material  filed  that  the  lands  in  question 
were  conveyed  to  Iola  Buttery  in  two  parts  which  abut  one 
another.  The  conveyance  of  one  part  was  by  way  of  a  deed 
dated  May  27,  1969,  from  Kenneth  David  Hatfield  and  Alice 
Ezilda  Hatfield,  who  held  the  land  as  joint  tenants.  This  deed 
was  registered  on  June  23,  1969,  as  No.  273172.  The  other  part 
of  the  lands  abutting  was  conveyed  to  Iola  Buttery  by  deed 
dated  June  18,  1969,  from  Kenneth  David  Hatfield,  with  his 
wife  Alice  Ezilda  Hatfield  joining  to  bar  her  dower,  which 
was  registered  also  on  June  23,  1969,  as  No.  273173. 

The  affidavit  in  support  of  the  motion  sets  forth  that  both 
deeds  were  given  pursuant  to  an  agreement  of  purchase  and 
sale  between  Iola  Buttery,  as  purchaser,  and  Ken  and  Alice 
Hatfield,  as  vendors,  dated  May  21,  1969,  although  it  is  not 
abundantly  clear  from  the  agreement  itself  attached  as  an 
exhibit,  that  it  covers  both  parcels. 

There  is  no  doubt,  however,  from  the  material  that  the 
sale  of  all  the  lands  comprised  in  both  conveyances  was  closed 
at  one  time  and  that  the  deeds  were  delivered  simultaneously 
in  exchange  for  one  cheque  for  the  total  balance  due  on  closing. 

It  is  common  ground  that,  at  the  time  of  the  above  convey¬ 
ances  and  of  the  agreement  between  the  parties  thereto,  the 
lands  in  question  were  within  an  area  of  subdivision  control 

lof/  ATt0  S'  2®  [rep'  &  sub'  1960-61,  c.  76,  s.  1 ;  further  am. 
lybb,  c.  116,  s.  2]  of  the  Planning  Act,  R.S.O.  1960,  c  296 
[now  R.S.O.  1970,  c.  349,  s.  29]  . 


541 


NOTE  : 


In  229822  Realty  Ltd,  v.  Reid,  [1973]  1  O.R.  194  (C.A.),  V 
agreed  to  sell  land  to  P.  V' s  land  was  at  all  material  times  under 
subdivision  control.  After  V  had  agreed  to  sell  to  P,  V  conveyed 
a  strip  of  land  to  the  Municipality,  subsequent  to  receiving  notice 
that  the  Municipality  planned  to  expropriate  the  land  conveyed.  There 
was  a  misdescription  in  the  deed  from  V  to  the  Municipality.  As  a 
result,  V  retained  legal  title  to  a  small  strip  of  the  land  adjacent 
to  that  which  he  had  agreed  to  sell  to  P.  P  refused  to  close  with  V, 
taking  the  position  that  a  conveyance  by  V  would  contravene  The 
Planning  Act.  The  Court  of  Appeal  followed  Re  Redmond  and  Rothschild, 
and  held  that  there  was  no  infringement  of  The  Planning  Act.  V  had 
agreed  to  sell  the  strip  of  land  to  the  Municipality  and  his  deed 
would  have  done  so  if  there  had  been  no  error  in  the  legal  description. 
Accordingly,  the  Municipality  had  equitable  title  to  the  strip  of  land 
and  V  no  longer  had  the  right  to  dispose  of  it.  Title  in  fee  simple 
to  two  abutting  parcels  of  land  was,  therefore,  not  vested  in  V, 
within  the  meaning  of  s.  29.  P  had  thus  wrongfully  defaulted  on  the 
agreement  of  purchase  and  sale  and  was  not  entitled  to  recover  his 
deposit . 


Re  Herman  et  al.  and  Kalbfleisch  et  al.  (1972),  26  D.L.R. 
(3d)  524;  [1972]  2  O.R.  720  (Co.  Ct.) 


Lang,  Co.Ct.J.  : — This  is  an  application  on  behalf  of  the 
purchasers  for  an  order  declaring  that  the  following  objection 
to  the  title  of  the  vendors  to  the  lands  in  question  has  not  been 
satisfactorily  answered  and  that  the  objection  is  a  valid  objec¬ 
tion  to  the  title. 

The  subject  property  consists  of  part  2  shown  on  Plan 
44R54.  By  instrument  157031,  dated  November  9,  1971 
and  registered  November  24,  1971,  the  above-named  vendors 
conveyed  to  Michael  Russell  and  Donna  Russell  part  1,  Plan 
44R54.  At  the  time  of  the  execution,  delivery  and  registration 
of  instrument  157031,  the  said  vendors  were  also  the  owners 
of  part  2  on  the  said  plan,  being  the  lands  which  the  vendors 
now  propose  to  sell  to  the  above-named  purchasers. 
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NOTE:  Validation 


Section  29(a)  was  added  to  the  Act  shortly  after  the  opinion 
in  The  Constitutional  Reference  was  rendered.  It  permits  the 
Minister  to  "forgive"  violations  of  The  Planning  Act  (before 
the  date  of  The  Reference)  where  a  municipality  has  by  by-law, 
requested  that  the  Minister  do  so.  The  practice  of  the  Ministry 
is  interesting.  It  will  validate  titles  in  exactly  the  situations 
in  which  The  Reference  advised  that  purchasers  had  good  title, 
as  well  as  in  clear  violation  situations.  However,  the 
Ministry  will  only  validate  titles  in  the  hands  of  "innocent 
purchasers".  Titles  still  in  the  hands  of  nominees  will  not 
be  validated  under  s.  29(a)  The  section  is  seen  to  be  reserved 
for  "hardship  cases",  not  for  those  who  "attempted  to  evade 
the  Act". 

Some  municipalities  request  payment  from  applicants  before 
a  by-law  requesting  the  Minister’s  validation  will  be  passed. 

The  municipality  thus  exacts  as  much  as  it  would  have  exacted 
had  the  consent  procedure  or  plan  of  subdivision  procedure 
been  adopted  in  the  first  place. 

For  those  who  are  unable  to  have  titles  validated  under 
s.  29(a),  the  only  option  is  to  go  back  through  the  chain 
of  title  until  a  party  who  had  a  good  title  and  was  not 
defeated  by  The  Planning  Act  is  found.  A  new  deed  can  be 
requested  from  him  (because  of  the  covenant  for  further 
assurances  contained  in  his  deed  -  see  Chapter  XXV,  below) , 
and  if  a  consent  is  obtained  (assuming  that  a  plan  of 
subdivision  "is  not  necessary  for  the  proper  and  orderly 
development  of  the  municipality"  -  s.  42)  the  current 
"landowner"  will  have  his  title  validated.  Alternatively,  a 
plan  of  subdivision  will  be  necessary  followed  by  a  new  deed. 

On  the  question  of  when  a  plan  of  subdivision  will  be  necessary, 
see  Re  Dempster  et  al .  and  the  Scarborough  Committee  of 

Adjustment,  P.  5809-68  (below). 


Re  Dempster  et  al.  and  the  Scarborough  Committee  of 
Adj ustment  P.  5809-68. 

REPORT  TO  THE  BOARD 


This  is  an  appeal  from  a  decision  of  the  Committee  of  Adjustment 
which  granted  upon  conditions  an  application  for  the  consent  to  lease 
for  more  than  21  years  an  irregular  parcel  shown  more  particularly  on 
Exhibit  1,  filed. 

The  applicant  proposes  to  construct  a  movie  theatre  on  the  property 
in  question  which  use  is  in  conformity  with  the  official  plan  and 
applicable  zoning  by-law. 
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The  appellants  and  the  Borough  of  Scarborough  object  to  the 
application  on  the  grounds  that  either  the  whole  of  the  applicant's 
lands,  namely,  8  1/2  acres  as  delineated  on  Exhibit  1  on  both  sides 
of  extension  of  Glencrest  Circle  be  developed  by  plan  of  subdivision 
or  that  there  be  an  additional  condition  imposed  to  the  approval. 

Both  proposals  are  to  ensure  the  dedication  of  part  of  the  east-west 
road  of  Greencrest  Circuit  to  Golf  Club  Road. 

The  applicant  objects  to  these  proposals  on  the  grounds  that  a 
plan  of  subdivision  is  not  appropriate  because  the  development  on 
the  east  side  of  the  circle  is  now  uncertain  and  is  a  financially 
burdensome  condition  for  the  present  proposal.  The  applicant  also 
questions  the  right  to  impose  such  a  condition  to  the  present 
application . 

Mr.  Kaposi  of  the  Borough  Planning  Department  gave  in  evidence 
that  the  properties  to  the  east  had  developed  primarily  by  plan  of 
subdivision  and  that  their  portion  of  this  road  was  dedicated  to  the 
municipality.  He  considered  that  this  road  was  necessary  for  the 
overall  development  of  the  area. 

One  of  the  appellants  residing  on  Confederation  Drive  to  the 
south  gave  extensive  evidence  indicating  that  there  are  at  present 
no  complete  east-west  arteries  from  Markham  Road  to  Golf  Club  Road 
except  for  Confederation  Drive  between  Lawrence  Avenue  and  Eglinton 
Avenue.  He  stated  that  there  was  extremely  heavy  traffic  on 
Confederation  Drive  now  and  considered  that  this  questioned  east- 
west  road  was  even  now  necessary  to  handle  the  traffic. 

After  a  review  of  all  the  evidence  I  am  of  the  opinion  that  for 
the  proper  and  orderly  development  of  the  whole  area  the  applicant's 
property  be  considered  by  plan  of  subdivision.  In  such  consideration 
such  highways  shall  be  dedicated  as  the  Minister  deems  necessary. 

[The  report  was  later  adopted  by  the  Board  as  its  decision.] 


QUESTION: 

Section  42(3)  of  The  Planning  Act  allows  the  committee  of 
adjustment,  "upon  the  application  of  the  owner  of  any  land",  to 
give  the  consent  mentioned  in  s.  29(2) (e).  Does  "owner"  include  a 
purchaser  under  an  agreement  of  purchase  and  sale?  Compare: 

Re  Edgeley  Farms  Ltd,  and  Uniyork  Investments  Ltd. ,  [1970]  3  O.R. 

131  (C.A.),  with  Hogg  v.  Wilken  et  al.  (1974),  5  O.R.  (2d)  759  (H.C.). 
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SECTION  II:  Land  Registration  Systems 
INTRODUCTION 


Section  I  of  the  casebook  was  composed  of  studies  of  the  agreement 
between  vendor  and  purchaser.  This  Section  assumes  that  the  obligation 
of  the  vendor  has  been  determined,  for  example,  that  the  vendor  has 
agreed  to  sell  the  fee  simple  estate  to  a  parcel  of  land,  free  from 
any  encumbrances.  Given  this  obligation,  or  any  other  one,  this 
Section  is  primarily  a  study  of  the  vendor’s  power  to  fulfill  the 
obligation.  More  precisely,  it  is  primarily  a  study  of  the  power  to 
make  the  purchaser  the  owner  of  an  interest  -  the  interest  that  the 
vendor  has  agreed  to  sell  -  free  from  competing  claims.  This  state¬ 
ment  of  the  objective  needs  immediate  technical  elaboration:  (1)  A 
distinction  must  be  made  between  power  and  ownership.  A  vendor  may 
not  be  the  owner  of  an  interest,  but  may  have  power  to  make  the  purchaser 
the  owner,  and  the  purchaser  needs  to  be  concerned  only  about  the  power. 
(2)  The  phrase  "competing  claims"  is  not  a  term  of  art,  and  may  be 
tautological  -  this  sin  may  depend  upon  the  definition  of  ownership; 

the  content  of  the  phrase  is  vague,  but  it  is  intended  to  include 

public  claims  and  regulation  as  well  as  "title". 

If  you  purchase  a  magazine  at  a  drug  store,  you  undoubtedly  do 
not  worry  about  the  power  of  the  store  to  make  you  the  owner.  You  are 
willing  to  assume,  even  if  you  should  happen  to  be  unworldly  enough  to 
think  about  the  question,  that  the  store  has  this  power.  The  purchase 
of  land  cannot  be  undertaken  so  lightly.  The  vendor's  obligation, 
express  or  implied,  to  fulfill  his  bargain  is  hardly  an  adequate 
protection;  too  much  is  at  stake  simply  to  assume  that  the  vendor 

has  the  power.  The  purchaser  must  somehow  ensure,  and  be  enabled  to 

ensure,  that  the  power  exists. 

Imagine,  the  immense  difficulties  of  determining  the  extent  of 
the  vendor's  power  if  only  the  common  law  governed  the  question,  without 
legislative  or  customary  modifications.  All  the  transactions  affecting 
the  land  from  the  original  grant  by  the  Crown  to  the  present  would  have 
to  be  collected  and  evaluated.  Arrangements  for  collecting  the 
documents  emerged  in  England  in  the  mid-eighteenth  century.  It  became 
customary  for  all  documents  affecting  a  piece  of  land  to  be  kept 
together  and  handed  on  from  owner  to  owner.  When  the  land  was  sold, 
the  vendor  prepared  for  the  purchaser  an  abstract  or  outline  of  the 
dealings  with  the  property  for  a  period  of  60  years  preceding  the  date 
of  their  agreement.  The  power  of  the  vendor  was  assessed  on  the  basis 
of  this  abstract  and  the  accumulated  documents.  Obviously  this  arrange¬ 
ment  had  possible  flaws;  for  example,  the  purchaser  could  not  be  certain 
the  person  shown  as  owner  at  the  commencement  of  the  abstract  was,  in 
fact,  the  owner,  and  not  a  trespasser  or  a  complete  stranger.  Nor 
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could  these  arrangements  assure  the  purchaser  that  no  claims  existed 
that  did  not  appear  in  the  abstract  and  in  the  accumulated  documents. 

The  problems  of  priority  -  the  order  in  which  competing  claims  that 
have  arisen  at  different  times  are  to  be  satisfied  -  can  become  ex¬ 
tremely  complicated,  but  a  reasonably  brief  statement  of  the  common 
law  rules  can  be  made  without  a  severe  distortion  of  the  cases: 

Earlier  claims  had  priority  over  later  ones  with  one  exception:  the 
purchaser  of  a  legal  interest  has  priority  over  an  earlier  equitable 
interest  if  the  interest  was  acquired  for  value,  in  good  faith,  and 
without  notice  of  the  earlier  interest.  Obviously  these  rules  give 
little  and  erratic  protection  to  a  purchaser  against  existing  but 
unknown  claims.  Despite  the  apparent  potential  problems,  these 
arrangements  worked  in  England  for  centuries  and  the  abstract  system 
is  still  the  dominant  method  of  enabling  the  determination  about  power 
to  be  made. 

In  Ontario,  more  elaborate  arrangements  have  been  made.  Two 
systems  exist,  the  Registry  system  and  the  Land  Titles  system.  Each 
is  the  subject  of  a  separate  chapter,  but  a  brief  introduction  is 
necessary. 

The  Registry  System:  Any  person  who  acquires  an  interest  in  land 
governed  by  the  Registry  system  may  register  a  copy  of  the  document 
transferring  the  interest  to  him  (do  not  stop  to  worry  about  what 
happens  when  an  interest  in  land  arises  without  any  document).  The 
registered  documents  are  organized  in  such  a  fashion  that  anyone  may, 
for  a  nominal  fee,  examine  those  which  purport  to  affect  any  particular 
piece  of  land.  Most  claims  which  are  not  registered  do  not  affect  a 
later  purchaser  or  mortgagee  who  acquires  his  interest  for  value 
and  without  actual  notice  of  the  unregistered  claim,  but  the  regis¬ 
tration  of  a  document  is  not  an  assurance  of  its  effectiveness. 

The  Land  Titles  System:  Here  the  state  makes  a  simple  brief 
statement  of  the  ownership  of  land  and  any  outstanding  claims  of 
interests.  A  purchaser  does  not  have  to  concern  himself  with  a  history 
of  the  transactions  affecting  the  land  the  vendor  has  agreed  to  sell. 

He  simply  reads  and  relies  on  a  few  paragraphs. 

All  patented  land  in  Ontario  is  governed  by  one  system  or  the 
other,  and  the  same  parcel  of  land  cannot  be  governed  by  both  at  the 
same  time.  How  and  why  a  particular  parcel  comes  to  be  governed  by 
one  and  not  the  other  will  be  described  later. 

A  "search"  in  the  system  that  governs  the  interest  in  the  land 
that  is  being  acquired  is  necessary  for  a  comprehensive  determination 
about  the  vendor's  power,  but  not  sufficient.  Neither  system  extin¬ 
guishes  all  claims  that  are  not  apparent  from  the  record  it  provides. 
Generalizations  about  this  scope  are  extremely  difficult  to  make,  and 
all  that  is  appropriate  in  this  introduction  is  a  reminder  of  the  searches 
that  were  made  for  Greg  and  Kathy.  This  problem  -  "off  the  record 
claims"  -  is  studied  in  Chapter  XII. 
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The  doctrine,  institutions  and  practice  described  in  this  Section 
rarely  become  the  subjects  of  public  issues,  but  they  are  continuously 
subjects  for  debate  and  proposals  for  improvement  within  the  legal 
profession.  Some  of  the  reasons,  at  least,  are  fairly  clear:  they  are 
complex;  and  they  rarely  have  an  immediate,  perceived  and  substantial 
impact  on  the  affairs  of  the  public  individually  or  collectively,  but 
they  are  a  large  part  of  the  framework  of  the  routine  practice  of  most 
lawyers;  last,  and  perhaps  most  important,  they  can  be  improved  and 
are  appropriate  for  dramatic  applications  of  the  electronic  technology. 
The  last  chapter  in  this  section.  Chapter  XIV  is  composed  of  materials 
about  this  topic  of  improvement. 
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CHAPTER  X  THE  REGISTRY  SYSTEM 


(a)  INTRODUCTION 


The  basic  idea  of  the  Registry  system  has  already  been  stated: 
documents  affecting  land  may  be  registered;  most  claims  which  are  not 
registered  do  not  affect  a  later  purchaser  or  mortgagee  who  acquires 
his  interest  for  value  and  without  actual  notice.  An  essential 
factor,  and  the  vital  difference  between  the  Registry  system  and  Land 
Titles,  is  that  the  fact  a  document  is  registered  is  not  an  assurance 
of  its  effectiveness.  The  documents  are  simply  available  to  be  ex¬ 
amined;  the  lawyer  must  exercise  his  judgment  concerning  their  effect. 

Ycu  may  ask,  "How  do  I  find  the  few  documents  which  relate  to  the 
particular  piece  of  land  in  which  I  am  interested?"  A  detailed  des¬ 
cription  of  the  searching  process  would  not  be  of  much  benefit;  never¬ 
theless,  a  brief  account  of  the  organization  of  the  Registry  System  may 
make  the  succeeding  material  more  meaningful.  The  key  is  the  index  - 
the  "abstract  index"  (known  in  the  United  States  as  the  "tract" 
index).  There  are  ledgers,  or  abstract  books,  in  which  each  parcel 
of  land  is  allocated  a  separate  page  or  pages;  the  parcels  are  lots, 
either  lots  on  a  plan,  or  the  original  town  or  concession  lots  (these 
terms  will  be  explained  in  Chapter  XI I I; Boundaries  and  Descriptions; 
however  one  small  point  must  be  made  -  these  parcels  do  not  have  any 
necessary  relation  to  the  pattern  of  ownership) .  When  a  document 
affecting  a  particular  parcel  is  registered,  it  is  given  a  number, 
micro-filmed,  and  stored.  The  number  and  some  details  are  recorded 
in  the  appropriate  abstract  book.  When  a  search  is  made,  the  abstract 
books  are  examined  to  obtain  the  numbers  of  the  various  documents 
affecting  the  property  being  searched,  and  the  documents  themselves 
are  obtained  and  examined.  Provision  is  also  made  for  documents  which 
do  not  affect  any  particular  piece  of  land;  for  example,  wills  that 
include  a  general  devise  of  land,  and  powers  of  attorney.  When  regis¬ 
tered,  they  are  allotted  a  number,  indexed  in  a  general  register,  and 
stored.  Attention  is  usually  drawn  to  them  through  mention  in  other 
documents  that  are  entered  in  the  abstract  books.  Sample  pages  of  an 
abstract  book  are  reproduced  at  pp .  20-23  of  Volume  I. 

A  multitude  of  problems  may  arise  in  the  course  of  a  search.  A 
mention  of  a  few  common  ones  will,  hopefully,  be  sufficient.  Wonder 
about  the  various  considerations  that  might  occur  to  a  purchaser’s 
lawyer  if  a  possible  defect  in  the  vendor's  title  is  discovered.  Is 
he  solely  concerned  with  whether  an  adverse  claim  will  be  made  against 
the  purchaser? 

First,  a  search  may  reveal  an  obvious  adverse  claim:  for  example, 
an  easement,  a  restrictive  covenant,  or  a  mortgage. 
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Second,  a  question  may  arise  about  the  identity  or  capacity  of  the 
parties  to  a  transaction.  The  form  of  a  name  which  appears  in 

several  different  documents  may  vary.  For  example,  (i)  property  is 
conveyed  to  Wladislaw  Grzblwcj ienj ski ,  and  several  years  later  the 
same  property  is  conveyed  by  Wladislaw  Grzblwczj ienj ski ;  (ii)  property 
is  conveyed  to  A.  N.  Campion,  and  several  years  later  the  same  property 
is  conveyed  to  Albert  Campion;  (iii)  property  is  conveyed  to  Harriet 
Vane,  then  Harriet  marries  Peter  Whimsey,  and  several  years  later,  the 
property  is  conveyed  by  Harriet  Whimsey.  In  each  case,  the  variation 
raises  the  possibility  that  the  same  person  is  not  both  grantee  and 
grantor;  a  stranger  may  have  intervened.  [Is  there  any  reason  to 
believe  a  stranger  would  be  more  careless  than  the  owner  himself?)  The 
third  example  would  not  likely  be  found  without  an  affidavit  or  recital 
explaining  the  change;  the  first  two  are  usually  clearly  slips. 

Remember  the  considerations  facing  a  lawyer  when  he  examines  title. 

Is  he  worried  only  about  the  possibility  that  a  stranger  did,  in  fact, 
intervene? 

There  are  a  good  number  of  very  difficult  technical  questions  that 
may  arise  on  the  death  of  an  owner.  Who  is  entitled  to  convey  his 
property?  If  he  made  a  will  and  appointed  executors  do  the  executors 
alone  have  a  power  to  sell,  or  must  the  beneficiaries  consent?  If  he 
did  not  make  a  will,  are  letters  of  administration  necessary,  or  can 
his  heirs  alone  convey?  These  problems  will  be  almost  meaningless 
without  a  course  in  Wills  and  Trusts. 

Third,  description  problems  may  be  found.  These  may  be  internal 
inconsistencies  within  a  single  description;  a  bearing  in  a  metes  and 
bounds  description  may  be  given  as  "North-West"  when,  considering  the 
rest  of  the  description,  it  clearly  should  have  been  "South-West". 

An  inconsistency  may  exist  between  the  descriptions  in  a  sequence  of 
several  documents  which  purport  to  deal  with  the  same  property.  Here 
too,  it  is  usually  reasonably  clear  that  a  slip  has  been  made,  but 
remember  again  what  a  lawyer  worries  about.  On  the  other  hand,  the 
search  may  reveal  the  vendor  simply  cannot  convey  all  the  property  he 
agreed  to  sell. 

All  of  these  problems  will  appear  from  the  registered  documents, 
but  there  are  problems  that  may  not  appear.  Most  of  these  problems 
will  be  presented  later  in  this  Section,  but  a  brief  description,  cr 
reminder  of  some  may  facilitate  the  understanding  of  the  Registry  system. 
First,  the  off  the  record  claims,  by  definition,  do  not  appear;  for 
example,  liens  for  arrears  of  municipal  taxes  and,  for  land  governed 
by  the  Registry  system,  claims  derived  from  adverse  possession. 

Second,  some  problems  of  boundaries  cannot  be  discovered  or  solved 
without  a  determination  of  the  location  of  the  boundaries  on  the  earth; 
for  example,  a  description  in  a  document  may  include  one  course  from 
a  specified  monument  a  specified  distance  to  another  monument  and  may 
seem  consistent  and  adequate  internally  and  in  the  succession  of  docu¬ 
ments,  but  the  monument  may  not,  in  fact  be  in  the  specified  or 
assumed  locations. 
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Some  claims  that  may  not  appear  from  the  records  are  more  closely 
associated  with  the  Registry  system  and  perhaps  even  inherent  in  any 
Registry  system:  First,  the  fact  that  a  document  is  registered  is 
again,  not  an  assurance  of  its  effectiveness.  For  example,  a  forged 
document  is,  according  to  common  law,  a  nullity;  registration  does  not 
make  it  any  more  than  a  nullity.  The  registration  of  a  forged  deed, 
and  any  number  of  successive  conveyances  following  it,  are  of  no 
effect;  the  original  owner's  interest  is  still  enforceable.  (Are 
these  propositions  qualified  by  PART  III  OF  THE  REGISTRY  ACT? 

Consider  Question  1  at  p .  G>°\\  below:  would  the  result  be  different  if 
Charles  had  forged  a  deed  from  Alan  to  Molbatts  Ltd.?) 

Second,  the  "priority"  section  of  THE  REGISTRY  ACT,  69,  70,  and  71 
have  a  gap  which  we  shall  consider  shortly  -  legal  interests  which  are 
not  created  in  writing  are  not  cut  off  in  favour  of  purchasers  or 
mortgagees  in  good  faith.  Examples  are  dower,  and  easements  arising 
by  implication. 

This  chapter,  apart  from  this  introductory  note,  is  composed  of 
five  major  parts:  (1)  The  Registry  Act,  (2)  a  study  of  priorities, 

(3)  a  study  of  the  length  of  time  through  which  a  search  must  be  made, 

(4)  proposals  for  improvements  that  are  peculiarly  appropriate  to  The 
Registry  Act  and  that  are  not  applications  of  the  electronic  technology, 
and  (5)  The  Certification  of  Titles  Act. 


(b)  THE  REGISTRY  ACT,  R.S.O.  1970,  c.  409,  as  amended  to  1973,  c.  120. 


B.  In  this  Act, 

(а)  “certificate  of  amalgamation  of  loan  corporations’’ 
includes  a  copy  certified  under  the  hand  of  the  Registrar 
of  Loan  and  Trust  Corporations  of  the  certificate  of 
assent  and  declaration  referred  to  in  section  1 1 1  of  The 
Loan  and  Trust  Corporations  Act  and  of  any  document 
mentioned  in  such  certificate  and  a  certificate  issued  for 
the  purpose  of  registration  under  any  Act  of  the  Legisla¬ 
ture  authorizing  or  ratifying  an  agreement  for  the 
purchase  and  sale  of  the  assets,  or  for  the  amalgamation 
of  loan  corporations; 

(б)  “Director”  means  the  Director  of  Land  Registration 
appointed  under  section  6; 

(c)  “instrument”  includes  every  instrument  whereby  land 
in  Ontario  may  be  transferred,  disposed  of.  charged, 
encumbered  or  affected  in  any  other  way,  and.  without 
limiting  the  generality  of  the  foregoing,  includes  any 
instrument  mentioned  in  subsection  6  of  section  18  and  a 
Frown  grant  of  Canada  and  of  Ontario,  a  deed,  convey¬ 
ance,  mortgage,  notice  of  sale  bv  a  mortgagee,  assign¬ 
ment  of  mortgage,  certificate  of  discharge  of  mortgage. 
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(c)  PRIORITIES 


The  term  "priorities"  has  already  been  used  several  times  in 
these  materials,  and  some  general  statements  have  been  made  about 
the  law  of  priorities.  A  more  elaborate  treatment  of  this  topic 
is  here  begun,  although  not  concluded. 

The  term  priorities  is  a  vague  one.  Only  a  few  attempts  have 
been  made  to  give  comprehensive  definitions,  and  none  is  necessary. 

A  rough  description  of  the  problem  is  enough:  Two,  or  more,  competing 
claims  against  the  same  piece  of  land  that  have  arisen  at  different 
times  are  given,  or  assumed,  and  both  are  assumed  to  be  effective. 

The  problem  is  to  determine  the  order  in  which  they  are  to  be 
satisfied.  If  a  claim  to  ownership  is  given  priority,  then,  of  course, 
nothing  is  left  for  the  subsequent  claimants.  If  a  limited  claim, 
for  example,  a  mortgage,  is  given  priority  there  may  be  something 
left  for  the  others;  the  result  depends  on  the  value  of  the  land  and 
the  amount  of  the  claim.  Both  The  Registry  Act  and  The  Land  Titles 
Act  include  sections  that  govern  priority.  The  sections  in  The 
Registry  Act  are  sections  69  to  73  and  will  be  studied  in  this  Chapter; 
The  Land  Titles  Act  will  be  studied  in  the  next  Chapter. 

Throughout  this  topic,  and  particularly  with  respect  to  The 
Registry  Act,  some  imagination  can  invent  difficult  and  appealing 
problems, but  the  general  function  of  the  priority  sections  must  not 
be  forgotten.  They  are  vital  to  the  Registry  system,  and  are  the 
justification  for  any  reliance  on  the  searches  made. 

Although  these  materials  are  concerned  primarily  with  The  Registry 
Act ,  and  The  Land  Titles  Act,  the  general  principles  of  the  common 
law  concerning  competing  claims  against  land  are  an  essential  back¬ 
ground.  These  rules  are  hammered  out  over  centuries;  they  are  a 
wonderful  battleground  for  scholarly  debate,  but  for  the  purposes  of 
these  materials  they  are  fairly  clear. 
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NOTE: 


A  purchaser  often  gets  some  advance  warning  that  the  vendor  is 
contemplating  reneging  on  the  deal.  Such  a  purchaser  will  want  to 
be  protected  against  the  possibility  that  the  vendor  will  sell  the 
property  to  a  good  faith  new  purchaser,  who,  buying  without  notice 
of  the  first  purchaser  and  registering  in  the  normal  course,  would 
take  priority  over  the  first  purchaser's  interest  in  the  land  (s.  69). 

Section  22  (8)  now  provides  a  convenient  way  for  the  first 
purchaser  to  gain  protection  -  registration  of  the  notice  authorized 
by  s.  22(8)  gives  actual  notice  of  the  purchaser's  interest  to  any 
subsequent  purchaser:  ss.  73(1)  and  73(4)  for  the  effective  life 
of  the  notice  (ss.  22(9)  and  22(10)).  Before  s.  22(8)  was  passed 
however,  purchasers  tried  to  put  others  on  actual  notice  of  their 
interests  by  registering  assignments  of  their  agreements  of  purchase 
and  sale.  [Although  there  is  no  bar  to  the  registration  of  agreements 
of  purchase  and  sale,  the  formal  requirements  for  registration  (see 
e.g.  s.  42)  were  often  not  met  in  particular  cases,  and  assignments 
were  registered  instead.]  Frequently  the  purchaser  would  assign  the 
agreement  to  himself. 

Questions  have  arisen  as  to  the  validity  of  this  technique  in 
giving  actual  notice  of  the  agreements  of  purchase  and  sale  to 
subsequent  purchasers.  These  questions  are  still  relevant  where  an 
assignment  of  agreement  appears  in  the  past  chain  of  title.  As  well, 
many  lawyers  are,  apparently,  unaware  of  s.  22(8),  and  the  assignment 
of  agreement  device  is  still  frequently  used  today  to  attempt  to  give 
actual  notice  to  later  parties.  The  authorities  are  canvassed  in 
Whitehead,  below.  What  concerns  should  a  Court  have  in  deciding 
whether  or  not  registration  of  an  assignment  gives  actual  notice  of 
the  agreement  assigned? 
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NOTE: 


A  similar  problem  confronts  any  party  claiming  an  interest  in 
land  in  a  Court  action.  How  can  that  party  assure  that  the  defendant 
does  not  alienate  the  property  to  a  third  party  without  notice  pending 
disposition  of  the  case?  The  former  law  is  discussed  by  Armour  in 
the  extract  which  follows: 


Armour,  A  Treatise  on  the  Investigation  of  Titles  to 

Real  Estate  in  Ontario  170  (2  ed.  1894). 

Wlien  an  action  is  pending  in  which  the  title  to  land  is  called 
in  question,  it  is  necessary,  in  order  to  prevent  defeat  of  the  purpose 
of  such  action  by  alienation  of  the  land,  to  treat  any  such  alienation 
as  void  as  against  any  judgment  which  may  be  pronounced  against  the 
defendant;  and  so  a  rule  has  been  established  that  the  purchaser  is  bound 
by  the  judgment  delivered  in  the  action.  The  rule  was  sometimes  said 
to  depend  on  notice,  and  to  be  based  upon  the  fiction  that  every  man 
was  presumed  to  be  attentive  to  what  passed  in  the  Courts  of  Justice. 

But  better  authorities  put  it  on  the  ground  that  the  rule  is  one  of 
necessity,  otherwise  there  would  be  no  end  to  litigation. 

The  present  law  is  contained  in  The  Judicature  Act. 


The  Judicature  Act,  R.S.O.  1970, c.  228. 


tl.  (I)  The  institution  of  an  action  or  the  taking  of  a 
proceeding  in  which  any  title  to  or  interest  in  land  is  brought  in 
<picsi  ion  shall  not  be  deemed  notice  of  the  action  or  proceeding  to 
any  person  not  a  party  to  it  until,  where  the  land  is  registered 
under  The  Land  Titles  Act,  a  caution  is  registered  under  that  Act, 
or  m  other  eases,  until  a  certificate,  signed  by  the  proper  officer  of 
the  court,  has  been  registered  in  the  registry  office  of  the  registry 
division  m  which  the  land  is  situate. 
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QUESTIONS: 

1.  Andy  conveyed  to  Barb,  and  then  to  Charles:  next,  Charles 
received  actual  notice  of  Barb's  claim;  then  Charles 
registered,  and  afterwards  Barb  registered. 


2.  Anne  conveyed  to  Bob,  and  then  to  Dave,  who  had  no  actual 

notice  of  Bob's  claim.  Neither  registered.  Who  has  priority? 


3.  Would  your  answer  to  Question  3  at  p.(a£2.,  be  different  if, 

before  any  litigation,  B  conveyed  to  X,  a  good  faith  purchaser 
with  only  such  notice  as  is  given  by  the  registered  instruments, 
who  immediately  registered? 


NOTE: 


Wonder  again  about  the  purposes  of  the  priority  provisions.  Are 
they  intended  solely  to  protect  subsequent  purchasers  and  mortgagees? 
Are  they  intended  also  to  ensure  the  prompt  recording  of  claims,  or 
is  this  aim  just  a  means  of  achieving  protection  for  subsequent 
claimants?  Is  there  any  reason  to  penalize  someone  simply  for 
failure  to  register  promptly?  Did  the  draftsmen  of  these  sections 
clearly  understand  their  purpose,  and,  more  important,  how  they 
intended  to  achieve  it?  If  not,  they  may  find  an  excuse  in  history. 
These  sections  were  not  drafted  at  the  same  time;  they  were  assembled 
piecemeal,  during  half  a  century.  The  details  cannot  be  explored  in 
these  materials,  although  some  are  suggested  in  Peebles  v.  Hyslop  and 
Rose  v.  Peterkin  (below). 


NOTE: 


Section  69  and  70  rarely  gives  rise  to  problems  in  practice;  in 
the  vast  majority  of  real  estate  transactions  the  parties  are 
represented  by  lawyers,  who  almost  always  close  in  the  Registry 
Office  and  register  their  documents  immediately. 
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THE  REGISTRY  ACT,  R.S.O.  1970,  c.  409. 


71.  No  equitable  lien,  charge  or  interest  affecting  land  is  valid 
as  against  a  registered  instrument  executed  bv  the  same  person, 
his  heirs  or  assigns,  and  tacking  shall  not  be  allowed  in  any  case  to 
prevail  against  the  provisions  of  this  Act.  R.S.O.  1970,  c.  409, 
s.  71. 


NOTE: 


In  the  past,  some  mortgage  transactions  were  structured  so 
that  the  borrower  conveyed  the  property  to  the  lender  by  a  deed 
absolute.  Only  an  oral  agreement  allowed  the  borrower  to  get  the 
property  reconveyed  to  him  after  the  loan  was  repaid.  Parol  evidence 
could  be  introduced  to  show  that  the  deed  absolute  was  intended  to 
take  effect  only  as  a  mortgage. 


Rose  v.  Peterkin  (1887),  13  S.C.R.  677 


[Peterkin  conveyed  absolutely  to  McFarlane;  parol  evidence 
demonstrated  that  they  intended  the  transaction  to  be  a  mortgage,  and 
no  more.  McFarlane  conveyed  to  Rose,  who  had  notice  of  Peterkin' s 
interest.  Peterkin  brought  an  action  against  Rose  claiming  a  right 
to  redeem.  Complex  procedural  problems  arose,  and  the  parties  found 
themselves  before  the  Supreme  Court  on  two  separate  occasions.  The 
only  passages  reproduced  concern  section  71,  and  the  effect  of 
notice . ] 


STRONG,  J.  (at  704): 

There  remains  to  be  considered  the  question  of  law 
relating  to  the  effect  to  be  attributed  to  [section  71  ]  # 

This  is  certainly  a 
point  of  gTeat  general  importance,  and  one  which  it 
appears  had  never,  before  the  present  case  came  before 
the  Court  of  Appeal,  been  the  subject  of  decision  in  an 
appellate  court.  ...  * 

[Strong,  J.  reviewed  a  well-established  series  of  English  cases, 
decided  under  a  Land  Titles  system,  in  all  of  which  notice  of  an  un¬ 
registered  conveyance  deprived  a  subsequent,  registered,  grantee  of 
priority. ] 
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NOTE: 


Next,  consider  sheltering,  a  vital  principle  which  has  been 
implicit  in  a  good  deal  of  the  preceding  material,  and  which 
hardly  deserves  a  separate  label.  It  can  be  illustrated 
by  a  simple  example: 


2.  Arthur  conveyed  to  Charles,  who  did  not  register.  Then  he 
conveyed  to  Frank,  who  had  no  actual  notice  of  Charles' 
claim.  Then  Frank  agreed  to  sell  to  George,  who  received 
actual  notice  of  Charles'  claim  during  his  negotiations  with 
Frank.  Does  George  take  free  of  Charles'  claim? 


3.  If  at  any  time  you  feel  you  have  begun  to  understand 
priorities,  tackle  this  situation: 

Anne  gave  a  mortgage  to  Dave,  who  did  not  register.  Then 
Anne  gave  another  mortgage  to  John,  who  registered,  but  who 
had  actual  notice  of  Dave's  mortgage.  Then  Anne  gave  another 
mortgage  to  Paul,  who  registered,  and  who  had  no  notice  of 
Dave's  mortgage.  Who  has  priority? 

Don't  worry  if  you  can't  see  a  simple  answer.  There 
isn't  one. 


NOTE: 


This  study  of  priorities  under  The  Registry  Act  has  taken 
several  pages,  and  perhaps  these  have  emphasized  the 
importance  of  the  introductory  caution  not  to  forget  the 
general  function  of  the  priority  sections.  The  next  topic 
is  the  length  of  the  period  through  which  a  search  must  be 
made .  \ 
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(d)  Length  of  a  Search 
NOTE: 


Unless  there  were  aid  from  practice  or  from  statutes,  it  would  be 
necessary  for  a  purchaser  (or  lender)  relying  on  the  seller's  (or 
mortgagor's)  "paper  title"  to  trace  the  chain  of  title  back  to  the 
original  grant  from  the  Crown  to  the  first  owner  of  the  property  to 
assure  that  there  were  no  defects  in  any  of  the  conveyancing  documents. 
Some  Crown  grants  in  Ontario  were  made  at  the  beginning  of  the  nine¬ 
teenth  century,  and  searches  back  that  far  would  be  arduous. 

Fortunately,  help  is  available.  Many  claims  against  land  have 
fairly  short  limitation  periods  within  which  they  must  be  asserted, 
and  searches  before  that  period  are  unnecessary  in  respect  of  such 
claims.  As  well,  some  statutes  provide  that  a  sale  under  that  legis¬ 
lation  operates  as  would  an  original  grant  from  the  Crown,  extinguishing 
all  prior  adverse  interests,  or  all  except  for  certain  enumerated 
interests.  For  instance,  s.  5(3)  of  The  Veterans  Land  Act,  R.S.C. 

1970,  c.  V-4  provides  that: 

"All  Conveyances  from  The  Director  constitute  new 
titles  to  the  land  conveyed  and  have  the  same  and  as 
full  effection  as  grants  from  the  Crown  of  previously 
un granted  Crown  lands." 

Somewhat  similar  provisions  are  found  in  municipal  tax  statutes 
and  in  expropriation  statutes.  Each  such  statute  contains  its 
own  idiosyncratic  difficulties  for  the  person  seeking  to  rely  on  it 
to  bar  prior  claims.  We  cannot  consider  these  difficulties  here. 

[Some  of  the  basic  problems  are  raised  in  Donahue  §  Quinn,  Conveyancer ' s 
Guide  to  Real  Estate  Practice  in  Ontario,  op.  cit.,  at  pp .  41-48  and 
at  pp .  53-54.]  We  will  have  enough  problems  with  more  run-of-the- 
mill  cases,  and  will  therefore  concentrate  our  attention  solely  on 
them.  The  search  period  was  originally  limited  by  practice,  as 
explained  by  Armour,  below.  Since  1929,  the  period  has  been  limited 
by  the  Investigation  of  Titles  Act,  that  was  slightly  amended  in  1966 
when  it  became  Part  III  of  the  Registry  Act. 
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Armour,  Treatise  on  the  Investigation  of  Titles,  28-30  (1894) 


The  abstract  should  cover  a  period  of  at  least  sixty  years  prior 
to  the  date  of  the  contract  (though  the  investigation  of  the  purchaser 
must  be  carried  back  still  further),  unless  the  grant  from  the  Crown 
has  been  made,  or  the  title  quieted,  within  that  period.  If  the  grant 
has  been  made  within  sixty  years  the  abstract  should  commence  with 
the  patent;  and  if  the  title  has  been  quieted  under  the  Quieting 
Titles  Act,  it  should  commence  with  the  certificate  of  title. 

(i)  60  years;  good  root 

It  has  been  said  that  the  reasons  for  the  sixty  years  limit  do 
not  apply  to  this  country.  The  writer  cannot  agree  with  this  view. 

By  the  provincial  Act,  32  Geo.  Ill  cap.  1,  it  was  enacted  that  in  all 
matters  of  controversy  relative  to  property  and  civil  rights  resort 
should  be  had  to  the  laws  of  England  as  the  rule  for  the  decision  of 
the  same.  It  is  fallacious  to  suppose  either  that  the  whole  body  of 
English  law  was  introduced  into  Canada  by  this  enactment,  or  that 
those  laws  only  which  were  then  applicable  to  the  Colony  were  brought 
into  force.  Its  true  effect  is  stated  by  Robinson,  C.J.  as  follows: 

"They  [the  words  of  the  Act]  seem**  intended  to  be  ..  .limited 
to  the  purpose  of  giving  the  principles  of  English  law, 
modified  of  course  as  they  may  have  been  by  statute,  as 
the  rule  of  decision  for  settling  questions  as  they  might 
arise  relative  to  property  and  civil  rights". 

This  interpretation  seems  expressly  to  cover  the  present  case.  The 
settled  practice  of  conveyancers  is  said  to  be  part  of  the  common  law, 
and  in  this  respect  the  common  law  in  the  absence  of  any  statutory 
enactment  is  our  only  guide... 

Various  reasons  have  been  assigned  for  the  sixty  years  limit; 
and  after  the  passing  of  the  Imperial  Act  3  and  4,  which  shortened 
the  period  of  limitation  of  actions  for  the  recovery  of  land,  a  dis¬ 
cussion  arose  amongst  conveyancers  as  to  whether  a  corresponding 
diminution  of  the  period  of  time  for  which  a  good  title  should  be  shown 
ought  not  also  to  be  made.  The  debated  point  was  settled  by  Lord 
Lyndhurst,  who  held  that  the  period  should  not  be  shortened  on  that 
account.  According  to  Mr.  Hayes,  the  period  is  merely  a  conventional 
limit,  required  by  convenience  and  established  by  practice  affording 
a  strong  moral  probability,  though  not  a  mathematical  certainty,  of 
a  good  title.  In  England  the  period  has  been  reduced  to  forty  years 
by  statute.  [It  has  since  been  reduced  to  15  years:  see  p.  ^SHbelow.] 
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The  statement  that  the  abstract  must  cover  a  period  of  sixty  years 
anterior  to  the  contract  is  to  be  taken  subject  to  this  qualification 
that  it  shall  commence  with  a  good  root  of  title;  and  if  this  cannot 
be  found  at  a  distance  of  sixty  years,  the  abstract  must  commence  at 
an  earlier  period.  The  point  to  be  considered  in  commencing  the 
abstract  is,  not  the  quantity  of  interest  which  the  first  abstracted 
deed  purports  to  convey,  but  rather  the  prima  facie  evidence  which  it 
affords  of  the  then  condition  of  the  title  to  the  fee.  Therefore, 
in  selecting  a  document  for  the  commencement  of  the  abstract,  care 
should  be  taken  not  to  select  one  which  refers  to  any  anterior 
assurance  or  depends  upon  it  for  its  validity.  For  instance,  neither 
a  settlement  made  in  pursuance  of  articles,  nor  a  deed  exercising  a 
power,  is  a  proper  point  of  commencement;  for  non  constat  that  the 
settlement  is  prepared  conformably  to  the  articles,  or  that  the  power 
was  properly  exercised.  So,  if  a  deed  recite  anything  derogatory  to 
the  title  which  is  not  subsequently  explained,  the  abstract  should  be 
carried  back  far  enough  to  explain  or  remove  the  doubt.  A  conveyance 
by  one  who  is  described  as  a  devisee,  or  by  one  who  is  described  as  an 
heir-at-law  was  considered  not  to  be  a  good  root  of  title,  for,  upon 
the  true  construction  of  the  will,  the  grantor  might  not  be  the  devisee, 
nor  might  he  who  was  described  as  heir-at-law  have  been  the  heir. 

But  since  the  passing  of  the  Vendor  and  Purchaser  Act,  a  recital  of 
heirship  more  than  twenty  years  old  may  perhaps  be  sufficient  to  throw 
upon  the  purchaser  the  onus  of  proving  its  inaccuracy  before  he  can 
demand  an  abstract  of  the  earlier  title;  and  possibly  the  same  may  be 
said  of  a  very  full  recital  of  the  devolution  of  an  estate  by  will. 

A  deed  by  one  who  appears  on  the  face  of  the  deed  to  be  a  trustee 
or  executor  is  not  a  good  commencement;  for  it  cannot  be  ascertained 
whether  or  not  he  has  acted  within  his  authority  unless  the  instrument 
under  which  he  acts  is  abstracted. . . 


Williams,  The  Law  of  Vendor  and  Purchaser,  4th  ed. ,  1936 
at  p .  123 . 


...  If  the  earliest  piece  of  evidence  stated  on  the  abstract 
is  an  instrument  of  disposition,  and  this  is  offered  in  unsupported 
proof  of  the  commencement  of  the  vendor's  title,  it  must  be  what  is 
called  a  good  root  of  title;  that  is  to  say,  it  must  be  an  instrument 
of  disposition  dealing  with  or  proving  on  the  face  of  it  (without  the 
aid  of  extrinsic  evidence)  the  ownership  of  the  whole  legal  and 
equitable  estate  in  the  property  sold,  containing  a  description  by 
which  the  property  can  be  identified,  and  showing  nothing  to  cast  any 
doubt  on  the  title  of  the  disposing  parties.  If  the  instrument  is 
deficient  in  any  of  these  particulars,  the  purchaser  may  require 
further  evidence  to  supply  the  deficiency. 

For  example,  if  the  abstract  commences  with  a  will  containing  a 
general  devise  of  the  testator's  real  estate,  under  which  the  property 
sold  is  alleged  to  have  passed,  the  purchaser  will  be  entitled  to 
require  evidence  of  the  testator's  seisin.  And  if  the  first 

abstracted  deed  is  a  conveyance  of  an  equity  of  redemption,  that  is, 
of  land  subject  to  a  mortgage  either  in  fee  or  for  a  term  of  years, 
it  is  thought  that  the  purchaser  is  entitled  to  require  the  mortgage 
deed  (however  old)  to  be  abstracted  and  produced.  But  a 

conveyance  in  fee  on  a  sale  or  by  way  of  mortgage  is  a  good  root  of 
title . 


NOTE: 


The  emphasis  in  this  topic  must  be  on  Part  III  of  The  Registry 
Act ,  enacted  in  1966  to  replace  The  Investigation  of  Titles  Act, 
R.S.O.  1960,  c.  193.  The  form  and  substance  of  Part  III  can  probably 
best  be  understood  against  the  background  of  The  Investigation  of 
Titles  Act  and  the  cases  interpreting  that  Act"!  The  major  section 
was  2(1)  and  this  and  several  other  subsections  are  reproduced: 

The  Investigation  of  Titles  Act,  R.S.O.  1960,  c.  193. 


1.  In  this  Act, 

(a)  “claim”  means  a  right,  title,  interest,  claim  or  de¬ 
mand  of  any  kind  or  nature  whatsoever  affecting 
land  set  forth  in,  based  upon  or  arising  out  of  a 
registered  instrument,  and,  without  limiting  the 
generality  of  the  foregoing,  includes  mortgages,  liens, 
easements,  agreements,  contracts,  options,  charges, 
annuities,  leases,  dower  rights  whether  inchoate  or 
otherwise,  and  restrictions  as  to  use  of  land  or  other 
encumbrance  affecting  land,  but  does  not  include  a 
highway,  public  lane,  unregistered  right  of  way  or 
other  easement  or  right  that  a  person  is  openly  en¬ 
joying  and  using  or  any  claim  imposed  by  any  statu¬ 
tory  enactment; 
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NOTE: 


In  Re  Layton  and  Yankou,  [1950]  O.W.N.  337  (H.C.),  Mary 
McLaughlin  conveyed  property  to  Mary  Layton  in  1904.  Mary  Layton 
gave  back  a  mortgage  for  part  of  the  purchase  price.  The  deed  and 
the  mortgage  were  both  registered  immediately,  the  deed  before  the 
mortgage:  no  discharge  of  the  mortgage  was  ever  registered.  Mary 
McLaughlin  died  in  1908.  Mary  Layton  died  in  1946;  her  executors 
agreed  to  sell  to  Yankou  in  1949.  Yankou ?s  lawyers  objected  that 
the  mortgage  was  still  an  outstanding  claim.  A  motion  was  brought 
by  the  vendors.  Very  convincing  affidavit  evidence  showed  that 
payment  had  been  made  in  full.  Wells,  J.  held  that  the  mortgage  was 
no  longer  a  valid  claim  against  the  land.  No  reasons  for  judgment 
appear  in  the  report;  the  formal  judgment  read,  in  part  as  follows: 

"THIS  COURT  FINDS  that  the  requisition  . . .  has  been 
sufficiently  and  satisfactorily  answered  by  the  reply 
of  the  vendors  that  the  said  mortgage  no  longer 
affects  the  title  of  the  said  lands  within  the  meaning 
of  Section  (2)1  of  The  Investigation  of  Titles  Act 
having  regard  to  the  fact  that  the  said  mortgage  has 
not  been  acknowledged  or  specifically  referred  to  or 
contained  in  any  instrument  registered  against  the  said 
lands  within  the  period  of  forty  years  immediately 
preceding  the  date  of  acceptance  of  the  said  Contract 
of  Sale  and  no  notice  has  been  registered  against  such 
land,  as  provided  in  subsections  5,  6,  7  and  9,  of 
section  2  of  The  Investigation  of  Titles  Act;  ..." 


QUESTION: 

Do  you  agree? 


NOTE  : 


The  three  early  Investigations  of  Titles  cases  are  reviewed 
in  a  comment  by  Prof.  B.  Laskin  (as  he  then  was):  (1953),  31  Can. 
B.  Rev.  1029. 


QUESTION: 

When  did  a  claim  "expire"  under  The  Investigation  of  Titles 
Act ?  In  Algoma ,  what  would  have  been  the  result  if  the  four 
children  to  whom  the  mineral  rights  had  been  left  had,  in 
1950,  executed  and  registered  a  conveyance  to  a  trustee?  Is 
the  answer  different  under  Part  III?  What  about  registration 
after  the  agreement  had  been  entered  into  but  before  closing? 


